Copnep>xaHue:

BBEOEHWE

MpeanpnHMMaTenbCTBO Kak siBJieHMe He HoBoe ansa Poccmnckonm depepaummn. HaumHasa ¢
OPEBHUX BPEMEH, YesI0BEK MOl pacnopsi>KaTbCA CBOMMM BO3MOXXHOCTSAMUN A4
NpPon3BOACTBaA PecypcoB. byb TO KOXKEBHOe AeNo, CesibX03 X03NCTBO 1 Tak ganee. C
NnosiBNIEHNEM OEHEXHbIX SKBUBAJIEHTOB TPyAY, JIOAN CTANIM 3aHUMATbCA HAEMHbIM
TPpyLOM. 300POBbIN YeJIOBEK MO CTaTb MOMOLLHUKOM Y KaKOro-To BJagesbla
X03ANCTBEHHbIM AeN0M 1 3apaboTaTb Ha 3TOM. DTO NPOCTbIE CBA3M, A0 CMX MNOpP
NPUCYTCTBYIOLWME B NpegnpuHnMaTensCcTee. Korga Mbl FOBOPUM O KPYMHbIX
Kopropauusax, Mbl TO4YHO Tak)Xe nogpasyMeBaeM ero Bnagesibles- y4aCTHUKOB,
ynpaBJieH4YeCcKne CTPYKTYypbl n obcnyxupatowmm nepcoHan. OcobeHHOCTb pa3BuUTUS
3aKJ/II04aeTCs B YCJIOXKHEHUN y)XKE UMEIOLLNXCA CBA3en. Ecnm paHblie 6bin
NMpon3BoAnTESb, HE Ba)KHO, Bbls1 /N OH co3faTesib MaTepuaibHbiX 611ar, Kak HanpuMmep
Ky3Heu, 1mbo HeMaTepuasnbHbiX 6nar, Kak Toproeew, U HAeMHbIN PaboTHUK, TO CO
BpeMeHeM KOIMYEeCTBO YH4aCTHUKOB, 3aUHTepeCOBaHHbIX B NpeanpuHMMaTeIbCTBO
3Ha4YNTEsIbHO BbIPOCIIO.

FocynapCTBO, Kak rapaHT cBobog u npas rpakgaH, 06s3aHo 3awmwaTb UX OT
HepnobpocoBecTHOro 3no0ynotTpebneHnsa xenaHMaMm caMmx nNog3alnTHbIX. Jlioboe
SIBJIEHNE B COBPEMEHHOM MUpe TpebyeT YeTKO Bblpa>keHHOW TPaKTOBKU. Tak Kak 3To
siIBJlIeHMe BO3OEeNCTBYET Ha BHELLHIOW cpeny. Hanpumep, npegnpuHMMaTenm akTUBHO
B3aMMOLENCTBYIOT C ayanTopumen aabbl MpeyMHOXUTb CBOK NpubbIIb. YH4acTBYIOT B
cAoesnkax yepes nNocpeaHMKOB, HanNpumep, rocynapcTteo nam 6aHkn. N HakoHew,
B3aMMOOENCTBYIOT Mexay cobon Kak 4aCcTb PbIHOYHOMN CUCTEMbI SKOHOMUKU. Takune
npoueccbl HeobxoanMo perynmposaTb, 4TOb6blI 06LECTBO YyYBCTBOBAN0 Ccebs
3alUMLEHHBIM OT ABJIEHUS, a iBJIeHUE MOrrJ10 YeTKO MOHUMaTb B KakKUX paMKax OHO
MOXKEeT CyLleCcTBOBaTb, @ B KaKMX HET, Kakue eCTb npaBa u obsa3aHHOCTU. [ns 3Toro
hopmMmmpyeTCca 3aKkoHogaTenem HopMmaTueHasa 6a3a, roe cornacHoO yCTosBLUNMCS
NPUHLMNAM yKa3blBalOTCA NMpaBuia NoBeAeHUS Kak CaMoro siBJIeHUs, B 4aHHOM cJlydae
npeanpuHNMaTeNbCTBaA, TaK CTOPOHHMX €ro Y4aCTHUKOB.

Takon cMcTemMon HOpPM 3aHMMaeTCsa NpeanpuHMMaTesibckoe npaso. Kak oeHoM ong
POCCUNCKOro 3aKOHO4aTeNbCTBO 3TO HOBOE sfiBJiIeHNe. Begb npellecTBEHHUKOM eMy
X03A9NCTBEHHOE MpPaBo, KOTOPOEe 0TBeYasio CoBCeM Apyrum TpeboBaHUsM, BBUAY



ocobeHHocTen nonmtukm CCCP. B To BpemMsa npeanpuHMMaTesibCKoe rnpaBo 6bis1o
MPaKTNYECKN 3aMOPOXKEHO, 1 b ¢ 1990 roga HavyMmHaeT HabupaTb 060pOThHI. DTO
NOCNY>XWUJ10 NPUYMHOWN TOro, NoYeMy y npeanpuHUMaTesIbCKOro npasa HeT COBCTBEHHOIO
C(hOpMUPOBAHHON HOpMATUBHOM HBa3bl. OHO NCMONb3yeT HOPMbI NPUCyLLme
COMPSI>XeHHbIM C He BeTBAAM Npasa, HanpuMmep, rpa>KgaHCKoro ujin Haaorosoro.

OObI4HO Mo NpeanpUHNMaTENbLCTBOM NIOAM NOHUMAOT BU3HeC, Leslb KOToOporo
rnoslydyeHne oMHaAHCOBOM BbiroAabl. OQHAKO COBPEMEHHbLIN MNP NOPOANI XeslaHue nnen
YLOOBJIETBOPATb U AYXOBHble LeHHocTu. HKO gnameTpasibHO MPOTMBOMOJIOXKHO
KOMMep4YeCKNM OpraHmnsaunsam, 1 UMEHHO 3TO BbI3blBaeT pAg TPYLAHOCTEN C
B3aMMOOEeNCTBMEM C BHELUHUM MUPOM. TaK Kak Lenn oTHocuTenbHo kommepuun HKO He
BCerga MoryT UMeTb MaTepuasibHbIN OKpac, HaNnpuMep, Kak onpeaennTb NpMBMUTa Jn
CMOPTUBHAA UM KyNbTypHas LEHHOCTb B AaHHOM obLliecTBe, TO CMCTEMa ynpaBa
CTaNKmBaeTcs C npobneMaMn XxapaKTeEPUCTUKUN U BblHIEHEHUNSA XXNU3HEHHO BaXXHbIX
NMPU3HaKOB. 3aKOHO4aTe/Ib HE MOXKET onpeaesinTb LO3BOJIEHHOE MnoJie y4acTus
MPaBOOTHOLLUEHUN, NMOKa He MMeeT YeTKOro npeacrtaBsieHns O ero npu3sHakax.

Bce 3T0 nopoxxpgaet Heobx0aAMMOCTb AeTaslbHOro n3ydvyeHma npeanpmnHnMmaTesibCTBa, Kak
COBpeMEHHOro aBJjieHn4.

Llenb 4aHHOM KYpPCOBOW - paCCMOTPETb NMpeanpuHUMaTeIbCTBO Yepe3 Npu3my
COBPEMEHHOr0 3aKoHo4aTeNbCTBA.

MpeomeToM KprOBOﬁ ABNAOTCA YHACTHUKU TPaXAaHCKNX I'IpaBOOTHOLIJeHI/IIZ, KOTOpblE€ B
npaee 3aHNMMaTbCA I'Ipeﬂ,FIpVIHI/IMaTeJ'IbCKOIZ 0eATesIbHOCTbIO, TO €CTb €€ Cy6'beKTbI.

Ona gocTmxeHnsa noctaBiaeHHOW Lenn Heob6xoaAnMO BbIMOSHUTb pan 3agayd:

PaccMoTpeTb NOHATUE NpeanpuHMMaTenbCTBa B COBpPEMEHHOW PO;
MpoaHanM3npoBaTb OCHOBHbIE MPU3HAKN Cy6bEKTOB NpeanpuHMMaTeNbLCTBa;
OxapaKTepunsoBaTb lOpnanYecKoe Nmuo, Kak cybbekT npeanpmHUMaTenbCTBa;
NMpoaHann3npoBaTb BUAbI OPNONYECKOr0 JiNLa B COBPEMEHHON PD;
NMpoaHanm3npoBaTb OCHOBHbIE NMpobsieMbl 0OHOMO U3 BUOOB HOPUANYECKOr0 NnLa B
PO;

6. MOAroTOBUTb BO3MOXHbIE pEKOMEHAALNN AN pPeLleHNs 3TUxX npobnem.

s whNe

JInTepaTypa, UCNosIb30BaHHAs B AaHHOW KypcoBoi paboTe HaaexHa. PaboTa onupaeTcs
Ha rocygapCTBEHHbIe HOPMbI NpaBa. ICTOYHMKN U3[aHbl CEPbE3HbIMM U3AAaTEe/IbCTBAMU.



Nnasa 1. NoHATHUEe, CYLLHOCTb U NMPU3HAKH
IOpuanvYecKoro auua

1.1 NMoHATHME U CYLLHOCTb NpeanpuHUMaTesibCTBa B
coBpeMeHHOou POD

Mpexxae 4em roeopuTb 06 IOPUANYECKMX INLAX CTOUT CHaYvasla pa3obpaTbCs - 4TO Takoe
«HEMOHATHOE» NpeaAnpuHMMATENbCKOE NpaBo. 1S POCCUNCKON pUCApyaeHLnn
NOHSATME NpeanpUHUMaTENIbCKOe NMpPaBo B HOBUHKY. 3T0 06yCnoBIEHO Kak
NCTOPUYECKMMU MPEeAnochbiIKaMu, Nepexoll K HOBOM CUCTEME SKOHOMUKW U yNpaBJIEHUS,
TaK U U3MEHEHUAMN CaMOWN HayKN O LPUCNpyaeHLnN.

[Ona pocCMNCKOW cUCTeMbl NpaBa NOHATME NpeanpuHMMaTenbCTBa BO3HUKI0 B 1991 roay
C NpUHATMEM 3akKoHa «O nNpegnpuATUAX N NpeanpuHUMaTENIbCKON AEeATENIbHOCTU».,
Bnepsbie 3a 70 neT COBETCKOro Xo3MCTBOBaHMSA B CTpaHe bbla AaH NMpaBoBON CTapT
OCYLLLEeCTBJIEHUIO peasibHbIX PbIHOYHbIX OTHOWEHNN. IMeBLUWA B Te roAbl
OpraHM3aLumnoHHbIN U MPaBOBON «pa3HOOOW» B MOHUMAHUN U peannsauynm
npeanpuHNMaTeNIbCKNX PbIHOYHbLIX OTHOLWLEHWW MOoJy4Ynsl, HaKOHeL, TO4YHOe rNpaBoBoe
TONIKOBaHMe, a hopMbl N CNOCODObLI OCYLLLECTBNEHNS - CTPOryto pernameHTauumto. [19, cTp.
11]

B rnaBe 1 «O6Lime nonoxeHns» 6blna NnpoBefeHa NonbiTKa AaTb onpeneneHue
npegnpuHnMaTensCcTBy. CTaTba 1 3TOW rnaBbl COCTOUT U3 ABYX MYHKTOB U AaeT
onpeneneHne npegnpuHNMaTeNbCKON AeATENIbHOCTUN, KaK CaMOCTOATEIbHON
WHMUMATMBE rpakaaH u nx obbegnHeHnnm ana nonydenmsa npuboinn [13, cT. 1]. Takxe
nobasnaeTcs ewe o4HO CBONCTBO AAHHOIO SIBJIEHUSA - 3aHUMAACh
npeanpMHNMaTeNbCTBOM, FpakaaHuH 065a3aH 6biTb cnocobeH oTBeYaTb 3a CBOKO
«HaX044YMBOCTb», TO €CTb OCYLLECTBAATbL HA CBOMN CTPax WU PUCK, HO B Npeaenax
NMYLLLECTBEHHOI O LleH3a, onpeaensieMblX OpraHn3auMoHHO-NMPaBoOBON (YOPMON AAaHHOIO
yypexaeHums. To eCTb CBOMCTBaMU NMpeanpuHMMaTesibCTBa CTAHOBATCS - BONS rpa<kaaH,
noJslydeHune Bbirodbl, @ TakK)Xe nMyuecTBeHHas OTBETCTBEHHOCTb. JlOBO/IbHO pa3MbITOe
onpeneneHmne, ogHako, CTOUT OTMETUTb, YTO NpeanpuHNMaTENbCKOE NPaBo TOJIbKO
hOpMUMPYIOT CBOWN CTEPXKEHb, N NONbITKK 0606w eHns, NMbo HaobopoT CyxeHuns
npeamMeTa Hen3be)XHbl.



CncTemMa ngen o npeanpuHUMaTesIbCKOM NpaBe 3apoaniach ewe B Havane XX Beka,
KOTOopas MNjiaBHO NnepeTeksla B COBETCKOE NPOCTPaHCTBO, 0AHAKO, CO CBOUMMU
orosopkamu. A. Nlonbapx nonaran, 4To rpaHnLa Mexxay 4acTHbIM 1 NyBANYHBbIM NMPaBoOM
MOXKeT ObITb pa3MbiTa U, B MOCNeACTBUN NPUBECTU K rnbenn Tom nam nHom oTpacau
npasa. OH yTBep>XAan, 4To, ec/n Takon heHOM NPOonN30MAeT, TO UHCTUTYT
rpa>kgaHCKOro rnpaBa NPOCTO NepecTaHeM CyLlecTBOBaTh. Ml Toraa Ha ero cMeHy npuget
apyroe, nHoe. OH Ha3blBaJ1 €ro nNpaBo xo3ancTeeHHoe[3, cTp.3]

NMosiBNeHne Xx039MCTBEHHOI O NMpaBa CBA3aHHO CO CMELUAaHHbIM XapaKTepOM COBETCKOW
3KOHOMUKMN N NHOYCTpuanmsaumen rpaxgaHckoro npasa. lNpasoBebl, nccneposaswine
npobnembl B 06/1aCTN XO3ANCTBEHHOM O NMpaBa, CTPEMUNNCH, CO34aTbh HEKMW KOMMPOMUCC
ny6aMYHOro 1 YacTHOro nNpasa, NPMUCNOCOB/IEHHbIN K HOBbIM 3KOHOMUYECKUM YCI0BUSAM. [
3, cTp. 4]

Co3patotcsa HoBble gns CCCP obbegnHeHns - KapTenun, CUHONKaTbl, TPECTbl, KOHLEPHBbI,
a NpegnpuHMMaTEeNbCTBO CTAHOBUTCS MacCOBbIM SiBJIEHMEM, NOCTENeHHO nprnobpeTas
YCTONYUBBLIN XapaKTep. [24, cTp.25] K coxXaneHunto, gaHHbIN NMpouecc CTasIkKuBaeTcs C
rnobasibHbIMY BOWHaMN N NO4 HATUCKOM HEOBXOOUMbIX U3MEHEHU 3aMOpakmBaeTCs.
JKOHOMMYECKas NOJINTUKA KOMMYHUCTOB MbITaeTCs BO3POANTb «CBOBOAHLIE» TOProBbie
OTHOLLEHUS, 0AHAKO NpPoLecC CHOBA YNUPaeTCs B CTEHY, TaK KaK B SKOHOMUKY
BTOpPraeTcsa rocyfapcTBO M BbiTeCHAET Ntobble nHble hopMbl.

CornacHo 3akoHoB 1986 roga «O kKoonepauun» 1 1991 roga o «NpeanpuaTnax u
npeanpuHNMaTENIbCKON AeATENIbHOCTU» Ka)kKAbl FPa)KAaHUH MosyyYaeT rnpaBo
OopraHm3oBaTb CBOE A0 U HE3ABUCMMO pacrops»>XaTbCs CO34aBaeMon UM
npoaykuunen.[24, ctp.25]

MpeonpuHMMaTEeNbCTBO — 0CO6bIN, HOBAaTOPCKUI CTWUJIb MOBEAEHNSA, B OCHOBE KOTOPOro
NeXUT coveTaHne NoCTOAHHOro NMOMCKa HOBbIX BO3MOXHOCTEN, FOTOBHOCTU K PUCKY,
opveHTaummn Ha HHoBauun.[11] MMeHHO 3TO CBOMCTBO NOAYEpPKMBAETCA 3anafHbIMN
kKonneramm PO, MNMpeanpnHUMaTenbCTBO aCcCOLMMUPYETCHA CO CTPEMJIEHNEM cOenaTb Y4TOo-
TO paHee He cyulecTBoBaBLKe, MO0 N3MEHUTL YXXe cyulecTBytoulee. 1o MHEHUIO
aMmepukaHckoro yyvyeHoro P.C. PoHcTagTa, npeanpuHMMaTesnbCTBO - ANMHAMUYHbLIN
npouecc HapawmBaHuna 6oratcTBa.[18, cTp.6]

TakK 4TOo XKe 14 pucrnpyneHumnmn coBo npeanpuHMMaTenbCcTeo. B PO 3akKoH onpenennn,
4YTO, CcOorslacHoO NyHkTa 1 ctatbun 2 'K PO, npeanpnHMMaTeNbCKON AeATEeNbHOCTbIO
ABNAETCA CaMOCTOATENIbHas, oCyLlecTB/IseMas Ha CBOWN PUCK AeATeNIbHOCTb,
HanpaBJIEHHasa Ha CUCTeMaTUYecKoe nosiydeHmne Nnpubbiaim OT NOSIb30BaHMUA UMYLLECTBOM,



NMpoAa>kn TOBApOB, BbIMOJIHEHNSA PaboT nam okasaHus ycnyr amuamu,
3aperncTpmMpoBaHHbIMM B 3TOM KayecTBe B YCTAaHOBJIEHHOM 3aKOHOM nopsaake.[n.l cT. 2
K PO] Ncxonsa n3 NPUHATONO POCCUMNCKNUM 3aKOHOA4ATENIbCTBOM OnpenesieHnsa MOXXHO
BblAENNTb Ceayoume ero CBONCTBA:

CaMoCTOATENIbHOCTb;
PNCKOBAHHOCTD;
CncTeMaTUYHOCTb;
3BnevyeHue BbIroabl,
3aperncTpnpoBaHHOCTb.

Uk whHe

Tak Kak npeanpuHUMaTesbCKne OTHOLLIEHUS CBSI3aHHbI C FrpaXkAaHCKUM npaBo, TO Nof
CaMOCTOATENIbHOCTbIO CTOUT MOHUMAaTh NPABO rPa)kAaH, a TakXe Ux 06beanHeHNn no
cobCcTBEHHOWM BOJlEe onpenenaTh BUA U cnocob AesTeNbHOCTU, MPUHMMATb
yrnpaBJieHYeCKMe U NHbIe peLLeHns B paMKax 3akoHodaTeNbCcTBa. Jllobas nHnymaTmnsea
TakxXe TpebyeT 3almnTbl OT CTOPOHHEr0 BMELIATEeNbCTBA, C Lefiblo MPpUYnHeHns Bpeaa,
6ecnpensTCTBEHHOIr0 OCYLLIECTBJIEHUS NpPaB U cyaebHyo 3alnTy.

CamMOoCTOATENIbHOCTb B BUAY CBOEN NpUpoabl CBA3aHO CO BTOPbIM CBOMCTBOM, @ UMEHHO
PUCKOBAHHOCTbLIO. PUCK - MpaBoOMepHOe co3faHune noTeHunanbHON Nnm peasibHomn
OMAaCHOCTU B UeNaX NoayyeHnsa npubbiin, 4OCTUXKEHNA Kakoro-nmbo pesynbTaTa
npeanpuHNMaTesnbCKoOn aeatenbHOCTU.[3, cTp. 2] Ana npaBa pMCKOBAHHOCTb CBA3aHHA
MMEHHO C NMOTeHLMasIbHOMN OMACHOCTbIO BO3MOXXHbIX NOCNEACTBUN NPUHATLIX peLueHUnn.
NMeHHO HEBO3MOXXHOCTb NpeackasaTh byayuiee, 0OAHO3HA4YHO NpeacTaBUTb pe3ybTaT
CBOEN 0eATeNbHOCTU, onpenensioT XapakTep NMPon3BoACTBEHHbIX OTHOLWEHUA. YeM
BblLLE onpaBAaHHbIA PUCK, TEM Bblle NPpUbbIIb, 0AHAKO, CAaMOCTOATENIbHOCTb BU3HecC -
coobuwecTBa nogpasyMeBaeT OTBETCTBEHHOCTb COBCTBEHHbIM MMYLLIECTBOM.

MNpeonpuHMMaTENbCTBO HE MOXKET CHMTATbCA Pa30BON akuMen. To eCTb opraHm3auns
OOJKHa BECTU CUCTEMATUYECKUN CBOKO AeATeNbHOCTb. HeBaXkHo, byneT nm aTa
DEeATENbHOCTb CE30HHAsA UM XXe Ha NMOCTOSHHOM OCHOBE, rNaBHoe, YToObI NpeanpuaTue
paboTano HenpepbiBHO. Tak)Xe CUCTEMAaTUYHOCTb CBA3aHHA U C MOoJlyYeHneM Bbiroabl. TO
€CTb, MpeanpusaTrne ANs OCyLeCcTB/IEHNS CBOEN OeATENbHOCTU A0JI)KHO MOCTaBUTb
nepen cobon 3agavy nosiy4eHuUs NOCTOSAHHOM Npubbinn.

CornacHo ctaTbu 247 HaNOroBOro Kogekca, onpeaeneHne Nnpubbinm cBA3aHHO C TEM, KTO
3Ty Npumbbiab NonyyaeT. Tak Aaa pOCCUNCKMX OpraHn3aunin npmbblib - MONYYEHHbIE
00xo4bl, YMEHbLUEHHbIE Ha BEJINYUHY MPON3BOACTBEHHbLIX PACcX040B, 419 UHOCTPAHHbIX,
OCYLLEeCTBAAWNN AeATeNbHOCTb B PO 4yepes npeacTtaBUTeNbCTBaA - NOJIyHYEHHbIE Yepe3



3TW NOCTOSAHHbIE NPeaCcTaBUTeNbCTBA A0X0AbI, 419 UHbIX MHOCTPAHHbLIX OpraHM3aumnm -
noxonabl, Moay4YeHHble OT UCTOYHUKOB B PD.[ cT. 247 HK PD]

N nocnegHee ceoncTBO. Jllobasa aesaTenbHOCTb A8 MOJYYEHUS BCEX MPUCYLLNX eNn
rapaHTUn Ao/kHa 6bITb OTKPbLITA, NPO3payHa U y4TeHa BCEMN HEOBXOANMbIMU
opraHamu. B nHOM ciiy4ae oeaTenbHOCTb CTAaHOBUTCHA TEHEBOW, HEMOAOTYETHON, a
3HA4YMT, HE BbIMNOJIHAET BCEX NPUMUCAHHbIX 0653aTeNbCTB N HE UMEET COOTBETCTBEHHO
MosIHOTbI NMpaB. Jlloboe NpeanpmaTNA ONS y4eTa, KOHTPOAS U MOAAEPKKN AOSIKHO BbITb
3aperncTpmpoBaHO COrJjlacHO 3akKoHY. EC/in 3TOro He NponcxoaunT, NpeanpusaTue He
rnoragaeT nog IPUCONKLUIO 3aKOHA U MOXXeT CHYHUTaTbCA, KakK MoTeHUMaNbHO, Tak n
peasnbHO onacHbIM ONd rpaknaH PO.

OCHOBHble YHKLMW NpeanpuHUMaTEeNbCKON OeATeNIbHOCTH:

1. HoBaTOpCKas, coaencTeme npoueccy NpoayLmnpoBaHNa HOBbIX Naen,
OCyLLeCTBJIEHNE OMbITHO-KOHCTPYKTOPCKNX pa3paboTok, co3haHNe HOBbIX TOBAPOB,
npenocTassieHne HOBbIX YCNYr U T.4.;

2. opraHu3aunoHHas, BHeApeHMe HOBbIX (DOPM 1M MEeTOL0B OpraHu3auum n ynpasieHus
Npou3BOACTBOM, pa3paboTka cTpaTerum n TaKTUKKU pasBuUTUA NPeanpusaTuns,
NMOBbILLIEHNE YPOBHSA KOHKYPEHTOCMNOCOBHOCTY NpeanpuaTns;

3. pecypcHas, Hanbonee a(pheKTUBHOE NCMOJIb30BaHWE TPYAOBbIX, MaTepunasbHbIX,
(PMHaAHCOBbIX, NUHTEJJIeKTYalIbHbIX U UHPOPMALMOHHbIX PECYPCOB;

4. counanbHas, NPoM3BOACTBO TOBAapOB N OKa3aHue ycnyr, Heobxoanmbix obuiecTsy,
co3faHune HoBbIX pabo4nx mMecT;

5. NIMYHOCTHaZA, camopeanusaumnsa npegnpuHUMaTensa Kak MHOUBMAyyMa 4yepes
DOCTMXXeHne cobCcTBeHHON Lenn, NnocpenCcTBOM MnoslyvyeHue yooB/eTBOPEHUSA OT
BbINnoaHAeMon paboTbl.[28, cTp. 8]

MNpennpvHMMaTEeNbCTBO NoMagaeT Mo PUCONKUNIO NMpeanpuHUMaTebCKOro npaea. 310
COBOKYMHOCTb HOPUANYECKNX HOPM, PEryampyroLmnx obwecTBeHHble OTHOLWEHNS,
CKNagbiBatoLLmnecs B cchepe opraHusaLmm, oCyLLECTBIIEHNS, @ TaKXe roCy4apCTBEHHOI0
peryanpoBaHuns npeanpuHUMaTesibCKon agesTenbHoCcTu. MNMpeanpnHuMaTenbCckas
[eATeNbHOCTb SBNsAeTCs 06bekToM, a NpeaMeT MOXKHO NpeaCcTaBUTb TPeMs rpynnamu:

1. NpegnpuHUMaTENbCKME OTHOLLUEHUS, KOTOPbIE BO3HUKAIOT MEX Y X03ANCTBYOLLNMUN
cybbekTaMn Ha OCHOBE FPaXKAaHCKO-MPaBOBbIX COEJOK;

2. OTHOLUEeHNSA OPraHn3aLNoOHHO-UMYLLECTBEHHOIr0 XapakTepa, KoTopble co3aatoT
YyCNOBUS A1 OCYLLECTBJIeHNA NpeanpUHMMATENIbCKOM AeATeNlbHOCTH;



3. OTHOWeEHUSA, BO3HMKaOLWMe B npoLecce rocyapCTBEHHOr0 peryanpoBaHuns
npeanpuHNMaTeNIbCKOW AeaTenbHOCTU. [26, cTp. 1]

focynapcTBEeHHOE perysnpoBaHne npeanpuHUMaTesibCKON AesATesIbHOCTU NPOBOAUTCS
No MHOrMM HarnpasJsieHUsM. HeobxoaMMoCTb Takoro peryamposaHmna obycnossieHa TeM,
YTO B NpoLuecce AeATesIbHOCTU CTalKNBAIOTCA YaCTHbIE MHTepechl NpearnpuHUMaTesnen n
ny6sinyHble MHTepechl obwecTBa. DTN UHTepPeChl LOJIXKHbI ObITb YPaBHOBELLEHbI U He
BXOOUTb B KOHIUKT Apyr ¢ apyrom. [25, cTp.12]

Kak n niobon Bna npasa, NpeanpuHMMaTesibCKoe UMeeT CBOU NCTOYHUKK. Mo
NCTOYHUKaMMN NOHUMAETCH CUCTEMA HOPMATUBHO-NPABOBbLIX aKTOB, CMOCOBCTBYOLLNX
peryampoBaHunio AeaTesIbHOCTN obbeKTa. OTo cobmpaTesibHoe NOHATUE, KOTopoe
OXBaTbIBaeT Uebll NepevyeHb JOKYMEHTOB, AeNALLMXCA N0 YPOBHIO N (hOpMe U WnpoTe
obxBaTa npeamMmeTHon obnacTn. CaMbll BaXKHbIA 1 OCHOBOMOJ1araloLwwmnn NCTOYHUK Ntoboro
npasa, B TOM 4YuUC/ie U nNpeanpuHUMaTesisCKoro, 3To KoHcTuTtyumnsa PO. B Hen
3aKpernieHbl Y4eTKO Bblpa)XeHHble OCHOBbI U PYHAAMEHTalIbHble MPU3HaKU XXN3HU
POCCUNCKOro rocyfapcTBa. B Hen yKasaHbl Te Havana v NMpuUHUKUNbI, KOTOopble
onpenesnsoT OPUEHTUP BCeX cdhep XM3HU obLiecTBa, He BaKHO ABJIETCH /N 3TO
WHONBUA, tOpUAnYecKoe JINLO UM rocyfapcTBO. Tak Kak KOHCTUTYUMSA 3TO BEPXOBHbIN
3aKOH, TO BCe OCTaJIbHble NCTOYHUKMN OO0J/DKHbI HA HEe onmpaTbCA.

Poccunckas pepepaums npnsHaeT HOPMaATUBHbBIA NPABOBON aKT KaK OCHOBHOW UCTOYHUK
ntoboro npaea. [laHHas cncteMa MMeeT rpagaumnio coraacHo cdepbl BANAHUS UK
LWMPUHBbI ee NoJiHoMo4ni. Nocne KoHCTUuTyunm P®, NCTOYHMKaMKM rnpaBa CTAHOBATCHA
KOHCTUTYUWNOHHbIE 3aKOHbl. OHU perynmpyoT yHOaMeHTaslbHble OTHOLWEHNS, KOTopble
B TOW WM MHOW CTEMNEHWN CBA3aHbl CO BCEMU ChepamMm XN3HEeOeATENbHOCTU rpakaaH.

ECcnm KOHCTUTYUMA N CBSAA3AHHbIE C HEW 3aKOHbl MOXKHO OTHECTU K Bbosiee nnm meHee
YCTONYMBbLIM NCTOYHMKAM MNpaBa, MHOIro BbiTb U HE MOXKET N3 CaMON CYTU 3TUX 0OBEKTOB,
TO cnepywowme ypoBHn 6osiee noaBm>XHbI. 9TO (heaepasibHble 3aKOHbI, 3aKOHbI
CybbekToB U MyHULMNANbHbIX 06pa3oBaHUn. OpraHbl BIACTU BbIHY>XXAEHbI, ONMpPasich Ha
obwime ueHHoCTN, NoacTpanmBaTbCs NOL MOCTOAHHO N3MEHSOLWMNECS PeasIUnN XU3HN,
0abbl COXpaHNTb 3aKOH M NOPALAOK. HECMOTpPSA Ha Takoe «reponveckoe
npenHa3sHavyeHne» gaHHble UCTOYHUKKN perynnpytoT 6osiee YaCcTHbIE, XXU3HEHHbIE
cuTyauun. Hanpumep, hepepasbHble 3aKOHbI B BUAY WNPOTbLI 06xBaTa nx cgepsl
B/INAHNSA POPMUPYIOT NOENHBLIA KOHLENT OJ19 OHS CerofHAWHEero, Tak cka3aTb, YTOobbl
COOTBETCTBOBAJ10 NMPenNOChIsIKaM CJOXKUBLUMXCA OTHOLIEHWN. 3aKOHbI CyObEKTOB U
MYHULUMNANbHbIX OPraHoOB BJ1IaCTU MMEIOT chepy BAMNSAHUE yXKe, 4eM peepalibHble,
O[HAaKO, 3TO He YMeHbLUaeT CTeneHb UX BJINAHUA U Ba)>XHOCTU OJ18 peLleHns OCHOBHbIX



3aaad.

Ocoboe MecTo CTOMT BbIAENNTb NOA3aKOHHbIM aKTaM. 9TO caMast ANHAMUYHANA U
NoABUXKHAs cpefia NMPaBOBbIX MCTOYHUKOB. YKa3bl Mpe3ngeHTta PP, nocTaHOBIEHMUS
MpaBuTenbcTBa PO 1 Tak fanee onpenenstoT rflaBHble HanpaB/eHUA BHYTPEHHEN 1
BHELUHEN MOJINTUKM rocynapcTBa.

Mbl )KMBEM BO BpeMEHA, KOrga KOMMYHUKaLUNS U B3aUMOLENCTBNE HACTOJIbKO
PYHKLNOHAIbHbI, 4TO YNCTble CUCTEeMbI OJ15 CBOEro CyLeCTBOBaHUA LOJDKHbI
nepesonowaTbCcsa B rmbpuaHbie. Poccninckas denepayns He nMeeT NpeueH4eHTHOro
rnpasa, Kak rfaBeHCTBYOLLEro, 04HAKO B CUJy COBPEMEHHOMN BHELWHEWN MOJINTUKN
BbIHY)X[1€Ha CYNTATbCA C pa3HbIMWN NMPaBOBbIMU cUCTeMa. MeXxayHapo4HO-NpaBoBbIe
OOKYMEHTbI TakKXe ABAATCS UCTOYHMKaMKU cucTeMbl NpaBa B PO. Jliobasa cgepa, byaTo
3KOHOMMKA, coumasibHasa Nan noJsiIMTnyecKkas CyLecTByeT Kak Ha BHYTpeHHeM noJsie
CTpaHbl, TaK U Ha BHewWwHeM. [lpeuefeHT -pelieHune BbiCLLIero cynga, Kotopoe
paccMaTpuBaeTcsa Kak obpaseu n ansgeTcsa oba3aTeNbHbIM 19 BCeX pacCMaTpMBaeMbIX
0esl HWKeCToAWMMY cygaMun Npu peLlleHnn aHasiornyHblX BONpocos. [35, cTtp.21]

NMOMMMO HOPMATUBHO-MPABOBbLIX aKTOB, K UCTOYHMKAM NpeanpuHMMaTeNbLCKOro npasa
MO>XHO OTHecCTun obbi4an genoBoro obopoTa. I3TO CAOKMBLLUEECH U LUMPOKO NMPUMEHSAEMbIE
B Kakon-nnbo obnactm npeanpmHMMaTeIbCKOW AeATEeNbHOCTU Npasuia NoBeaeHNS, HO
He NpeanyCMOTpPEHHbIe 3aKoHoAaTeNbCTBOM.[15, cTp. 142] Ob6bl4an BoobLLE MOXKHO
paccMaTpuBaTb Kak onpepensoowme nopegeHmne cybbekToB NpaBOBbIX OTHOWEHUI. Tak
KaK OaHHbIA BNO UCTOYHMKA NpaBa MOXET ObITb He 3aKpensieH Ha bymare, To o6LWmm
MOHATUEM €ro BblAenTb CNOXHO. Ho, caMa cyTb obbl4as, onpeaenseT NCUxXosorunto
cybbekTa. K npumepy, MaHepa nosBeaeHuns npeanpuaTtusa Ha MexxayHapoaHOM pbiHKe
MOXeT cneunduyHoOn, Tak Kak OHO nmMeeT BoraTbli UICTOPUYECKNIA ONbIT,
noaKpenJieHHbIN NPUHATBIMU NpaBuiaMn. HacTo 3TO HakKNaabiBaeT CBOM «MPUBKYC»
caenikaMm CoBepLlaemMbiM C TOW Uan nHonm cpeponm busHeca.

O4eHb Ba)KHO MOHMMaTb, 4TO cpefa Ntoboro ABNEeHNA MOXXET ObiTb KakK BHELUHEN, B
[AHHOM CJly4ae 3TO UCTOYHUMKK, co3[aBaeMble A1 BCEX TUMNYHbIX CYyOBHEKTOB
OTHOLLUEHWN, N BHYTPEHHUMU. TO eCTb, Ntoboe npeanpuaTue NpUHNMaeT BHYTPEHHNE
NMpaBOBble aKTbl, KOTOPbIE PErYJINPYIOT U UX OEATENbHOCTb 3a NpefenamMmn CTPYKTYpbl U1
BHYTpPW Hee.

Kak npumep, KOHCTUTYUNS rapaHTUpPYeT paBHYHO 3aWnTy BCceX opM COBCTBEHHOCTU
(4.2 cT 8) n rapaHTuio cynebHom 3awmnTbl NpaB n ceobon (4. CT.46)PenepasibHble 3aKOHbI
yCTaHaBAMBalOT :



1. NepeyeHb TpeboBaHMN K OpraHn3aLmn N ee OeaTeNbHOCTH:

e 1. ®3 017 04.05.2011 roga Ne99 «O nunueHsnpoBaHUM OTAEeSIbHbIX BUOOB
DeAaATeNbHOCTU»;
2. ®3 071 08.08.2001 Ne 129 «O rocygapCTBEHHOW perncrtpaunm opuanyeckmnx
UL, U UHOMBUAYaNbHbLIX NpeanpuHnMaTenen»;
3. ®3 01 27.12 2002 Ne184 «O TexXHNYECKOM peryamposaHum».

1. Onpepenswowme OCHOBHbIE NpaBusa pblHKa:
1. ®3 01 21.11 2011 Ne 325 «O6 opraHmn3oBaHHbIX TOpPrax»;
2. ©3 22.04.1996 Ne 39 «O pblHKE LEHHbIX Bymar».
2. YcTaHaBAMBalLWMe NpaBoBoe NoJsioxXeHne cybbeKToB:
1. ®3 07 26.12.1995 Ne 208 « O6 aKUMOHEPHbIX ObLLEecTBax»;
2. 3 o1 08.02 1998 Ne 14 «O6 obLiecTBax C OrpaHNYEHHOW OTBETCTBEHHOCTbLIO»;
3. ®3 01 14.11.2002 Ne 161 «O rocyfapCTBEHHbIX N MyHULUNA/IbHbIX YHUTAPHbIX
npeanpuaTuax».
3. Perynupyowime othesbHble BUObl 0eATeNbHOCTU:
1. ®3 07 29.10.1998 Ne164 «O hHaHCOBOW apeHae(NN3NHre);
2. ®3 07 13.03.2006 Ne 38 «O pekname».[14,cTp. 17-18]

K 4ncny ocHoBomnosaralwmnx MexxagyHapoaHbiX OKYMEHTOB MOXHO OTHEeCTN KOHBEHUMIO
OOH o poroBope MexxayHapo4HOW OOPOXKHOW nepeBo3Kn rpysos 1956, o goroesopax
MeXXAYHapoLHOM Kyran-npofa>kmn 1980, o MexayHapOAHbIX MepeBoOAHbIX BEKCeNAX U
MeXXAYHapPOAHbIX MPOCTbIX Bekcenax 1988, a Tak NpuHLUUMNbI MeXXAYHAPOAHbIX
KOMMepYeCcKnx gorosopos. [14, cTp. 19]

Kak BbIBOA, CTOUT OTMETUTb, YTO NMPearnpuHUMaTesbCTBO, HECMOTPS Ha A0BOJIbHO
OJINTENbHbIN UCTOPUYECKUIA LMK CyLLeCTBOBaHUSA, NpnobpeTaeT hopMbl NKLLb TOraa,
KOrfa MMeeT YeTKO BblPa>KeHHY CyLHOCTb. B coBpemMeHHoWM Poccun 3akoHo4aTeIbHO
3aKpenieHo onpepesieHne, 4To Takoe NpeanpuHNMaTesNbCKas AEATENIbHOCTb, YTOObI
NMeTb TOYKY OTHeTa Ana opMupoBaHmna Heobxoammon rnpasoson 6a3bl. Cnuctema,
3aHUMaKLLLAACA N3YYEHWEM AaHHOro (heHOMEHa, Ha3blBaeTCs NpeAnpuHUMaTesibCkoe
npaBo. OTHOCUTESNILHO APYrUX NPaBOBbIX UHCTUTYTOB, (hOPMUPYETCA HedaBHO. B cBs3u ¢
3TUM MMeeT pad npobneM, Taknx Kak oTCyTCTBME CHOPMUPOBAHHOIO NPaBOBOrO
NCTOYHMKA, HEOOXOAMMOCTb 3aMMCTBOBAHUS TEX UJIN UHbLIX HOPM Y ApPYrnX BETBEMN
npaBa. Hanpumep, YacTb HOPM NpeanpPUHUMATENLCKOrO NpaBa 3aKpPenjieHo B
HaJIOrOBOM, rpa>kAaHCKOM KoZeKcaX. Tak)Xe 13-3a pafda NCTopuYecknx npobnem, Takmx
KaK BOMHA U HOBbIE «MOJIMTUYECKNE BUAEHNSA», KOTOPbIE MPUBEN K TOPMOXKEHMIO
pa3BUTUS 3TON 061acTK, BbIHY)XAeHa (DOPMUPOBATHLCA COMIACHO TEKYLLIUM peanunsiM, a He



€CTEeCTBEHHOro pa3suTuA. NpeanpnHMMaTeNbCTBO ABASETCA HEOTHEMIEMOMN YaCThbIO
obuiecTBa, NO3TOMY NMpaBoBeAeHME BbiAenseT npegMeT gaHHonm obnacTu, Kak
OTHOLWEHMS, hopMuMpytoLLLMeCs B CaMOW cpefe, Tak 1 3a ee npenenamu. MNpn 4em, BaxKHO
MOHMUMaTb, 4TO BU3HEC-AeATeNbHOCTb HE MOXKET CyLecTBoBaTb 6€3 4YaCTUYHOro yyacTus
rocygapcTBa, Kak rapaHTa npas 1 ceobon cybbekToB. [Mo3TOMy 06bEKT AaHHOro BMnAa
npaBa HENocpeacTBEHHO CTAJIKNBAETCHA C KOHTPOJIbHbIMY U BCMTOMOraTe/IbHbIMU
dYHKLMAMN OpraHoB BNacTu. NpeanpnHMMaTenbCTBO, Kak CUCTEMA A0BOJIbHO
AVNHaMW4YHa 1 cneundunyHa. OHa TpebyeT K cebe feTasbHOro 1 YHeTKOro NOHMMaHUA. 3TO
obycnoBneHo cuctemom ceobon U orpaHNYEHNIN COBPEMEHHOIO MUpa. TO eCTb, pa3Hble
BUAblI XO39NCTBEHHOW AeAaTenbHOCTU TpebyeT ocoboro BHMMaHuMs. Hanpumep,
0eaTenbHOCTb NPeanpuUAaTUn, UMELLME YCTaBHOW KanuTas, CBA3aHHbIN C
WHOCTPaHHbIMW areHTaMu, onacHas iMbo rocyaapCTBEHHO Ba)kHas NPOOYyKUNS U TakK
hanee. Hapsay co cneundukon xapaktepa npegMeTa AaHHOro npasa Heobxoammo
nMmeTb NpeacTassieHne 06 ero y4acTHMKax, To ecTb cybbekTax.

1.2 NMoHATME U CYWLHOCTb CyDbeKTa
npennpuHMMaTesIbCKOro npasa

B Poccuinckonm cucteme npaBa cybbekTamMum npegnpmHUMMaTEIbCKOro npaBa NPUHATO
CYMNTaTb, Kak PM3nYeckoe nmuo, Tak u rpmnagnyeckoe. OHM HeobA3aTENbHO O0/IKHbI
ObITb UCKNOYNTENIbHO Fpa>kgaHamMmn PO. 3akoHO4aTeNbCTBO AOMNYCKaeT y4acTue
WHOCTPaHHbIX areHTOoB, rpa>kfaH B rpa>KgaHCKNX OTHOLIEHUAX CBA3AHHbIX C
XO3ANCTBEHHOW OeATENIbHOCTbIO. [pa)KAaHCKas NMpPaBoOCNOCObHOCTb N 0eecnocobHOCTb
WHOCTPaHHbIX rpakaaH, nmy 6e3 rpa)kgaHcTBa onpenensaTCcs UX JIMYHbIM 3aKOHOM.
JIN4YHBIM 3aKOHOM MHOCTPAHHOIO rpakaaHnHa ABNSETCA NPaBO CTPaHbl, rPa>k4aHCTBO
KOTOPOM rpa>kgaHnH nMmeeT. B cnyyvae, ecnum rpa>kgaHuH Hapagy C rpa>kgaHCTBOM
Poccunckonm degepaunnm MMeeT N NHOCTPAHHOE MPa)KAaHCTBO, €ro JINYHbIM 3aKOHOM
CYMTaeTCa pOCCUNCKOoe NpaBo. MNMpn HaM4YUM y rpa>kgaHHa HECKOJIbKUX MHOCTPAHHbIX
rpaXK4aHCTB ero JIN4HbIM 3aKOHOM CHUTaEeTCs NPaBo CTPaHbl, B KOTOPOW rpa>kgaHuH
nMeeT MecCTo xutenbcTBa.[cT. 399 MIK] 3akoHO4aTEeNbLCTBO O MPAaBOBOM MOJIOXKEHUN
MHOCTpPaHHbIX rpa>kaaH B Poccunckonm degepauymm 0oCHOBbIBAETCS

Ha KoHCTuUTyuum Poccunckonm depepaumnm n ®egepasbHblX 3aKoHaxX. Hapaay ¢ 3Tum
rMpaBoOBOE MOJIOXKEHNE MHOCTPAaHHbIX rpakaaH B Poccunckon depepaunm onpenenseTcs
MeXXOyHapoOHbiMW forosopamMu Poccuinckonm ®epepaumu. [cT. 3 @3 115] KHOCTpaHHbIe
rpa>kgaHe nosib3ylTCs NpaBoM CBOOOAHO pacrnopsXaTbCsi CBOMMMN CMNOCOOHOCTAMMN K
Tpyay, BbibnpaTb pon AeATENbHOCTU U NPodeccuto, a Takxe npaBom Ha cesoboaHoe



NCMONb30BaHME CBOUX CNOCOBHOCTEN N nMyLecTBa 418 NpeanpuHMMaTeIbCKON U MHON
He 3anpeLeHHON 3aKOHOM SKOHOMNYECKOW AeATeNIbHOCTU C Y4eTOM OrpaHU4yeHunn,
npenycMoTpeHHbIX oegepaibHbIM 3aKOHOM.[cT 13 ®3 115.]

[pakaaHe Poccuinckon denepaunm obnanaoT nepeyHemM NHANBUAYAJSIbHbLIX YepT,
0HaKo, 4TOObl CTaTb Y4aCTHUKOM MpeaArnpuHUMaTesIbCKOW AesTenbHOCTU, Heobxoanmo
COOTBETCTBOBAaTb YCTAHOBJIEHHbIM TPEOOBAHUAM IPa’KAaHCKOM NPaBoCyObEKTHOCTH.

MpaBoCcyb6bLEKTHOCTb BKJOYaAET NMPaBoCnocobHOCTb, AeecnocobHOCTb n
AennkTocnocobHocTb. MpaBoCcnoCObHOCTb - BO3BMOXXHOCTb CyObeKTa UMEeTb
cybbekTMBHbIE NpaBa U opnandeckme o06s3aHHOCTU.. Bo3HMKaeT faHHOe CBONCTBO C
MOMEHTa POXXAEHUSA, NPU 3TOM HE3aBUCMMO OT KavyeCTB YesIOBEKa U ero 340p0Bbs, U
npekpallaeTcs B MOMEHT ero buonorn4yeckon cMmepTtu. [28,cT. 224-225]
HNeecnocobHOCTbLIO Ha3biBalOT NpU3HaBaeMas HopMaMy 06 bEKTUBHOIO NpaBa
CrMocobHOCTb CybbeKkTa CaMOCTOATENIbHO, CBOMMM OCO3HAHHbIMU AENCTBUSAMU
OCYLLEeCTBNATb lopuanyeckmne npasa n obsasaHHoCcTU. [leecnocobHOCTb OENNTCA Ha
obuwyto 1 cneymanbHyto. ObLias OTHOCUTCS KO BCeM 6e3 NCKAIYEHUS IpUaANYECKNM
caesikaMm, cneunasbHas e pacnpocTpaHAeTCa TOJIbKO Ha CTPOro onpenesieHHbIn BUp,
OaHHbIX caenok. [35, ctp 279] AennkTocnoCobHOCTb - NpeaycMOTPEHHAsA HOPMaMu
rnpaBa CNOCOOHOCTb HECTU PUONYECKYIO OTBETCTBEHHOCTb 33 COBEPLLUEHHOE
npaBoHapyLweHne. OTBETCTBEHHOCTb 3a NPECTYMNJeHUA NPUHATO CHUTATb HACTynaeT C
16 neT, B HEKOTOpPbIX Csiydasax ¢ 14. Bce 3Tn Tpm CBOMNCTBaA AAtOT NMPaBo Ye0BEKY
y4acTBOBaTb B 06WECTBEHHbIX OTHOLWIEHNAX, B TOM 4Yucse N npegnpuHnMaTenbCKomn
neaTeNbHOCTU. pakaaHe MOryT MUMeTb UMYLLECTBO Ha NpaBe COBCTBEHHOCTH;
HacsenoBaTb M 3aBellaTb MMYLLECTBO; 3aHMMAaTbLCA NpeanpuHNMaTenbLCKon 1 nrbon
WHOW He 3arnpeLlieHHON 3aKOHOM OeATesIbHOCTbIO; Co34aBaTh opuanydeckme nuua
CaMOCTOSATEsIbHO UM COBMECTHO C APYrMMN rpakaaHaMmu 1 IpuandeckumMmm nmuamu;
coBepliaTb Nobble, HE NpoTMBOpEeYaLlne 3aKOHY COENKN N y4aCTBOBaTb B
obsazaTenbcTBax; N3bnpaTb MECTO XXUTeNbCTBA; UMEThL NpaBa aBTOPOB Npou3BeneHUN
HayKW, NTUuTepaTypbl N NCKYCCTBA, N306peTeHUn N NHbIX OXPAHSAEMbIX 3aKOHOM
pe3ysibTaTOB MHTENNEKTYasibHOW COOCTBEHHOCTU; UMETb NHbIE UMYLLLECTBEHHbIE U
JINYHbIE HENMYLLLeCTBEHHbIe npaBa.[cT. 18 TK PO]

Mpa)kgaHWH Kak CyObeKT npeanpuHMMaTeNbCKOM AeATeNbHOCTN BbICTYNaeT rnbpuaom,
Yyel NpPaBOBOW CTAaTyC MMEET CBOMCTBA, Kak 0ObIYHOrO rpakaaHnHa, Tak U
KOMMepYeCKor opraHm3aumnmn. Kak obbl4YHbIA FrpakaaHnH, npeanpuHuMaTenb MOXKeT
6bITb NpU3HaH 6e3BeCTHO OTCYTCTBYOLWNUM UM YMEPLLUUM, @ TaK »Ke nonagaeTt nog
HOPMbl 06 OrpaHNYeHUN N NueHnn aeecnocobHocTn. OH MMeeT NpaBo NepeaaBaThb
CBOE MMYLLECTBO NO HAC/eACTBY, B TOM YMCJIe YH4aCTBYHOLIME B €r0 SKOHOMUYECKON



neatenbHoCcTw. [3,cTp. 13]

dopMasibHbIM YC/IOBUEM A1 OCYLLECTBNEHUS UHANBNAYAIbHON NpeanpuHNMaTesIbCKOn
DesaTeNbHOCTU ABNSETCA rocyaapcTBeHHas peructpaunsa. OHa ocyLecTBNseTCs B
TeyeHune 5 paboynx gHeEN HaNOroBbIMU OpraHaMm NO MeCTY XXUTeNbCTBa
npeanpuHnMmaTens, NnpeacTaBadloWero As4 3Toro 3asaBjlieHne n Konm CBoero nacnopTa.
NHorpa TpebyeTcsa cBnOeTenbCTBO 0 POXAEHUN, COrlacue poguTenen
HeCcoBepLEeHHOJIETHEro, LOKYMEHTbl MoATBEPXKAAOWMA agpec NpoXXmneaHud. 3a
perncTpauunto B3aMMaeTCs rocygapCTBeHHas nownuHa. [3,cTp.14]

[pakOaHNH MOXXET y4peanTb lopuandyeckoe nuo v noaydatb npubbiib OT ero
DEeATENbHOCTU AN 3aHUMATbCA MHOMBUAYALHON NPeaNPUHNMATENLCKON
neatenbHoOCTbO 6e3 obpasoBaHusa opuanydeckoro nmua.[23, ctp. 371

CTtaTyC nHgmempyanbHoOro npeanpuHnMaTens rpaxaaHnH npuobpeTtaeT B pe3ysibTaTe
€ero rocyapCTBeHHOM perncrpaumm B Ka4ecTse NMHAMBMNAYASIbHOIO NpeanpuHMMaTens.
CornacHo cT 23 K PO K npeanpuHUMaTEeNbCKON OEATENIbHOCTU rpa<aaH,
ocyuwiectensemon 6e3 obpaszoBaHUSA IOPUANYECKOIrO NMNLA, MPUMEHSAIOTCS HOPMbI
Mpa)kgaHCKoro kogekca PO, koTopble peryvmpyloT 4eATe/IbHOCTb IPpUan4Yecknux nmy,
eCJIN UHOE He NPefyCMOTPEeHO 3aKOHOM. IMyuleCTBEHHbIe CMopbl MeXXAY rpakgaHamu,
3aperncTpmMpoBaHHbIMU B Ka4YeCcTBE MHAMBUAYAJIbHbIX NpeanpuHUMaTenen
pa3peLllanTca He cyaamin obuen pucankumm, a apbutpa>kHbiMn. [23, cTp. 38]

Mo poCCMNCKOMY 3aKOHOOATeNbCTBY (hU3nHeckmne nmua, ocyulecTeasowee
npeanpuHNMaTeNbCKYO OeATeNbHOCTb 6e3 perncTpaunm, HeCyT OTBETCTBEHHOCTL, B
TOM 4YMUcCne N yrosoBHyto [23, cTp. 39]

CoBpeMeHHOe 3aKOHOLaTeNIbCTBO YCTaHaB/IMBAET, YTO He BCerga MHANBUAYyas bHbIN
npeanpuHMMaTesb 3TO 0AUH Yenosek. U Tak, cornacHo FK P® n 5 cT. 23
npegnpuHMMaTenem npusHaeTcs C MOMeHTa rocyapCTBEHHON perncrpaumm
KpecCcTbAHCKOe X03ANCTBO. Pa3Huua B TOM, 4TO MMYLLLECTBO NpefnpuHnMaTens-
rpa>kgaHmHa NpuHaasexxnt eMmy caMoMy, NMYLLLECTBO X03AUCTBa NPUHaOexXnT ero
YysileHaM Ha npaBe COBMECTHOM CODCTBEHHOCTU, eCi NHOE He NpefyCMOTPEHO 3aKOHOM
N 0OroBOPOM 3TOW opraHm3auun. Pasgen nMmyulectBa KpeCcTbSAHCKOro X03A1UCTBa, Npu
BbIX04e OO4HOI0 U3 YJEeHOB, He NOAJIEXUT. Belweawmn nmeeT NpaBo Ha noJjiy4yeHune
OEeHeXXHOoM KoOMNeHcaunm, copasMmepHon ero gosie. Jonm B Xo3AUCTBE NPU3HaKOT
paBHbIMW 015 BCeX YHYaCTHUKOB, €C/I MHOE He NMpefyCMOTPEHO UX CornalleHumem. [2,
CcTp.167-168]



OcobbIn NYHKT B3aUMOAENCTBUSA NpeanpuHUMaTENS C rOCy4apCTBEHHbIMM OpraHaMm
MO>HO OTHECTM K BeeHNIO HAJIOrOBOro y4yeTa U ynsaaTbl COOTBETCTBYIOLWLMX NaTEXeEN B
brogxeT. Ecnn xxe nHameuayasnbHbI NpeanpmHUMaTesib He cnocobeH yaoBNeTBOPUTb
3aKOHHble TpeboBaHMS Ha/IOrOBOro OpraHa, a TakXe KpeanuTopoB, TO OH MOXET bbITb
NMPWU3HaH HEeCOCTOATESIbHbIM MO peLleHnto cyaa, corsacHo cT.25 NK PO. [IokyMeHT 0
NPU3HaHUN MHAWBUAYAJIbHOIO NpeanpuHMMaTesna 6aHKPOTOM MOXKeET ObITb MofaH Kak
CaMUM OOJIKHUKOM, Tak U TeMu, TpeboBaHMe KOTOPbIX CBA3AaHHO C BO3SHUKLLNMWU
rpaXX4aHCKUMN OTHOLLEHNUSAMW C 3TUM nNpegnpuHuMaTenem. Hanpumep, KpeauTopsl Nm
Ha/lIoroBbIN opraH. NMockoNAbKy y NpeanpuHUMaTensa rmbpuaHbI NPaBoBON CTaTyC, TO
npu3HaHme ero baHKpPOTOM NonagaeT Nog HOPMbI, peryampytoLime ropugnyeckoe amuo.
To ecTb npouecc 6aHKPOTCTBaA OCYLLECTBASETCS Mo NpaBuaam, NpeayCcMOTPEHHLIM B
3akoHe o0 6aHKpoOTCTBE.

C MOMEHTa NMPUHATUS apbnTparKHbIM CYyA0M peLlleHns 0 NPpU3HaHUM UHANBUAYAILHOIO
npeanpuHuMaTens 6aHKPOTOM N 06 OTKPbITUM KOHKYPCHOIr0 NPOn3BOACTBa yTpayMBaeT
CUNY roCcyoapCTBEHHAs perucTpauus rpa)aaHMHa B Ka4eCcTBe MHANBMAYAIbHOMO
npeaonpuHUMaTenNs, a TakXXe aHHYJIMPYIOTCS BblAAaHHbIE eMY JINLIEH3UN Ha
OCYyLLIeCTBJIeHNEe OTAEeJIbHbIX BUAOB NpeanpuHUMaTeNbCKON NeaTeIbHOCTU. MpU3HaHHbIN
6aHKpPOTOM, NpeAnpPUHMMATESIb HE MOXXET BECTU XO3ANCTBEHHYI0 AeSTeNbHOCTb B
TeYeHue rofa C MOMEeHTa NMpu3HaHusa 6aHKPOTOM. ApbMTpParkHbIN Cyd HAaNpPaBASET KOMUIO
peLeHns o MPU3HaHUN MHOAMBUAYANbLHOIroO NpeanpuHMMaTens 6aHKPOTOM U 06 OTKPbLITUN
KOHKYPCHOIro Npon3BOACTBa B OpraH, 3aperucTpupoBaBLlumnii ero. [2, cTp. 173]

MpekpalleHre HU3NYecknm ANLOM NpeanpuHUMATENbCKON AeATENIbHOCTY, TakXe
NOANEXUT rocyJapCTBEHHON PerncTpaumm nu MoXKeT NMPon3onamn rno AByM NpuUYnHaM:

1. nobpoBoOsIbHOE NpeKpaLLeHNe - Ha OCHOBAHUN 3asiBNIEHNSA C MPUNOXKEHHbBIM

AOOKyMeHTOoM 06 onnaTe rocyfapCTBEHHOW MOWJIMHBI, @ TaKXXe OOKYMEHTa,

noaTBep>Xjarulero npeacrasjieHne B TeppuTopuanbHbin opraH NeHCMoHHOro

doHaa PP ceepgeHun.

NMpekpalieHne He3aBUCMMO OT BOJIM NpeanpuHUMaTENns B Cneayowmnx cayyasx:

C MOMeHTa ero cMepTu

C MOMeHTa NPUHATUSA CyLOM pelleHnsa o NnpusHaHmm NN HecoCToATENIbHbIM

C MOMeHTa NPUHATUA CYLOM peLleHnsa 0 NpeKpaleHUn 4eaTeNbHOCTU PhU3nyeckoro

Nnua B KaYyecTBe MHAUBUAYANILHOMO NpeanpuHUMaTens B NPUHYANTENIbHOM

nopsgke

6. C MOMeHTa BCTYMJIeHUs B CUYy MPUroBopa cyna, KOTopbIM nU3n4eckomy nmuy
Ha3Ha4YeHO HakKa3aHue B BUAe JINLEHNS NpaBa 3aHMMaTbCA NpeanpUuHNMaTeIbCKON
0eAaTesIbHOCTbLIO Ha onpefesieHHbIN CPOK

vk wnN



7. C MOMeHTa aHHY/IMPOBaHNS OOKYMEHTa NOATBEepXAatoLwero npaso n3n4eckoro
BPEMEHHO UM NOCTOAHHO NMPOXXUBaTb B PO, NN OKOHYaHUA CPOKa OEeNCTBUSA
yKa3aHHOro gokymeHTa. [1, cTp. 48]

Pernctpupyrowmin opraH srnpase obpatuTbCca B cyn ¢ TpeboBaHMEM O NpeKpaLLeHNN
neATeNbHOCTU (Pn3n4ecKoro arua B Ka4yecTBe MHAMBUAYANbHOMO NpeanpuHUMaTens B
MPUHYONTENIbHOM NOPSAAKe B Clly4ae HeOAHOKPaTHbIX IGO0 rpybbix HapyLWeHUn UM
3aKOHOB WJIN NHbIX HOPMATUBHbIX MPABOBbLIX aKTOB, PEryJNPYIOLWNX OTHOLWEHUS,
BO3HMKalOLMe B CBA3N C rOCYAAPCTBEHHOW perncTpaunen nHonsnayanbHbixX
npeanpuHnMmaTenen. [N.3 cT 25 ¢p3 129]

NHCTUTYT IOpMAaAnNYECKOro nmua, Kak n rpaxaaHuH, aBnsaeTcs cybbekToM rpakaaHCKumx
npaBooTHoweHnn. CornacHo ctatbn 48 K PO opuandeckoe nnuo npencrtasnset cobon
opraHmsaumio, Kotopas nmeeT cobCTBEeHHOe, He3aBNUCUMOe NMYLLLeCTBO, KOTOopoe
npencrasnsgeTCca rapaHTOM BO3MOXXHOCTU y4aCTUA B cOeJIKax U B C/ly4ae HapyLleHus
Bfie4eT 3a cobon pacnaaTty cobCcTBEHHbLIM KanuTasioM. CaMOCTOATENbHO, OT CBOEro
nMeHn npunobpeTaThb M OCYLLECTBAATb FPaXkAaHCKMe npaBa U HeCTn 0b6s3aHHOCTU. Takxe
BbICTYNaTb B CyAe, Kak UCTLOM, TaK N OTBETYMKOM.

Kak n noboe sBneHne, opnanyecknm nmuam CBOMCTBEHHbI MPU3HAaKW,
XapakKTepusyruwme nx Nnpnpoay n CyLuHoCTb, U Bblaenstouwmne nx Ha poHe Bcex
OCTajibHbIX ABseHU. KOpnanyeckoe nuuo npeactaBnsaeT cobon CNOXKHYIO CTPYKTYPHYIO
cucTemy, NpeacTaB/IEHHYIO CaMOW OpraHm3aumnen, pyKkoBoasawmM 1 NCNOHAOWNM
COCTaBOM, KOHKPETHbIM YCTaBOM, Lie/lb KOTOPOro onpeaenseT HarnpaBieHns
0eaTenbHOCTU, a TakXe BHewHen cpenon. KOpuagndeckoe nnuyo npuobpeTtaeT npaBa un
NMPUHMUMaEeT Ha cebsa 06593aHHOCTU Yepes3 CBOM CUCTEMHbIE OPraHbl, KOTOPbIE B MpaBe
BbICTYMaTb OT MMEHW NnLA B COOTBETCTBUN C 3aKOHOM, yYpeaUTESIbHbIMU OOKYMEHTAMM
N MHbIMW NPaBOBbIMM aKTaMu. [36, cTp. 12]

MpU3HaKM MOXXHO pa3fennTb Ha «MaTepuabHblie» U NpaBoBble. Tak Kak lopuanyeckoe
JINL0 YCNOBHO He CyLLeCTBYIOT B peaslbHOM Mupe, 3TO CUCTeMa, NpeacTaBieHHas
CTPYKTYPHbIMU €AVHULLAMUN, TO «MaTepuaibHas» ee YaCTb XapakTepnsyercs
COCTaBHbIMM 351EMeHTaMn. Bo-nepBblX, BHYTPEHHSS LLeSIOCTHOCTb OpraHmn3aunm.
FOpnanyeckoe NULO - CUCTEMA B3aMMOCBSI3aHHbIX FPynn, KOTOpPble NOAYNHSTCS
eAVNHOMY pyKoBOASsILLLEMY OpraHy. MpeanpusaTne MoXXeT COCTOSATb N3 HECKOJIbKUX
¢hnnmanos, HO pacCMaTPUBAETCS KakK 0OHO, TO eCTb eANHOe Lefoe. BHeLWHAS aBTOHOMMS
MO3BOJISIET OPraHM3aunn NPUHUMaTb PELLUEHMNS, ONMPasACb Ha BHYTPEHHNE MHTEPECHI, a
He noA BJNAHWEM BHELLUHMX TapreTHbIX (aKTopoB. Bo-BTOpPbIX, SKOHOMMYECKOE
NMYLLLECTBEHHOE eAMHCTBO. TO €CTb IopnanYecKoe N1Muo CaMo pacrops>KaeTcs



npuHagiexxawmum emy KannmTazaom 1 NWb genernpyeTt rnosIHOMoO4YUSA No TEXHUYECKOMY
yrnpassieHUto M. 30eCb CTOUT OTMETUTb, 4YTO lopuandyeckme nuua obnagatot
NMYLLLECTBOM Ha npase cO6CTBEHHOCTU, rae CO6CTBEHHUKN -XO3ANCTBEHHbIE
ToBapuLiecTsa u obwecTBa, koonepaTusbl, 06WEeCTBEHHbIE N PENIUTNO3HbIE
opraHmsaumm n ap. NpaBo X039NCTBEHHOr0 BeAeHNA NMEKT N FoCYyAapCTBEHHbIE U
MYHUUWMaNbHbIE YHUTAPHbIE NpeanpuaTuns, raoe cobCTBeHHUKaMKN ABNAOTCS
COOTBETCTBEHHO CaMO rocyapCTBO U ero cybbekThl. B-TpeTbux, pykoBoasiiee
eiInHOHaYanne. Ha npeanpusaTus, He 3aBUCMMO OT CJIOXKHOCTU ero CTPYKTYpblI,
PYKOBOAALWMA OpraH Bcerga oauH. B-yeTBepTbiX, KaXKAbll OpraH CUCTEMbI BbINOJIHAET
dYyHKUMN HeobxoanMble AN AOCTUXKEHUSA F1aBHOM Lenn KoMnaHnn. K 4ncny npaBoBbIX
MPU3HAKOB MOXHO OTHECTU: 3aKOHHOCTb, TO €CTb IOPUANYECKOE INLLO HE NPOTUBOPEYNTDL
OEeNCTBYOWEMY 3aKOHOAATENbLCTBY; CNOCOBHOCTbL OT CBOEro MMEeHN y4acTBOBaTb B
rpa>k4aHCKNX NPaBOOTHOLLIEHNSA; CNOCOBHOCTb HECTU OTBETCTBEHHOCTb; CMOCOBHOCTL
ObITb UCTLOM M OTBETYMKOM B Cye, a TakXKe Hanyme yypeamTesbHbIX OKYMEHTOB. [ 7,
cTp. 115,116]

MO>XHO BbIAENNTb ClieaytoLine OCHOBHbIE cneundunyieckme GyHKLUN IOPUANYECKOro
navua:

1. OhopmMmneHmne KoONNeKTUBHbIX MHTepeCcoB. KOHCTPYKUUSA IOPpUANYECKOro mua
nossosfeT onpenesnéHHbIM 06pa3oM opraHnU30BaThb, YNOPAA0YNTb BHYTPEHHUE
OTHOLLEHNA MeXAy ero y4acTHMKamu, npeobpasys nx BoJIO B BOJIO OpraHM3aunm B
LLesioM, 4TO OaET IPUANYECKOMY JIULYY BO3SMOXXHOCTb BbICTYMJIEHUSA B rPpa>K4aHCKOM
obopoTe OT CBOEro MMeHU Kak eJMHOMY Le/lIoMYy.

2. ObbegnHeHue KanuTanos. KOpmnandeckme nmua (B 0CO6EHHOCTU - aKLNOHEpPHbIe
obuwecTBa) aBna0TCA yaobHon hopMon 4ONTOBPEMEHHON KOHLUEHTPAUWUN KanuTanoB Ans
DOCTUXKEeHNA Kakux-nmbo uenen, n, npexae Bcero npegnpuHUMaTebCKux Lenen.

3. YnpaBneHune kanutanom. KOpungnyeckoe nmuo aBnaeTcsa yaobHbIM MHCTPYMEHTOM
rMbKoro Ncnonb3oBaHMA KanmTana (NpMHaane)Xxalwero MHOXKeCTBY JINL, N O4HOMY
NINULY) B pa3NyHbIX chepax npeanpuHUMaTeNbCKON OesTeNbHOCTU. XOpoLo pa3BMToe
3aKOHO4ATEeNIbCTBO O LPUANYECKNX NTNLLaX, Bp)Kax N LeHHbIX ByMarax Ciy>XUT O4HUM
N3 CPencTB YNpaBaAeHUs KannTanaMm B MacwTabe cTpaHbl U SBASETCS MOLLHbIM
hakTOpOM ynpaBaeHUs n camoperympoBaHnNsg 3KOHOMUKMN.

4. OrpaHnyeHmne npeanpuHNMaTENIbCKOro pNUCKa. KOHCTPYKLMSA IOpUaNYeckoro nnmua
MO3BONSIET YMEHbLLUNUTb pa3Mep BO3MOXKHOI0O npeanpuHUMaTEIbCKOro PUCKA YH4aCTHUKOB
(0BbI4YHO - B pa3Mepe CyMMbl BHECEHHOI O BKaaa).[10]



Kak n hnsnydeckme nmua, cybbekTbl XO3ANCTBEHHON OEATENbHOCTU A0JIKHbI
COOTBETCTBOBATb 3aKpernJieHHON 3aKOHOM NpaBocnocobHoCcTU. MpaBocnocobHOCTb
OpNONYeCcKMX NnL, BO3SHUKAET C MOMEHTa UX opuumnasbHON pernctpaymum B HaJoroBbiX
opraHax.[27, cTp. 225] CornacHo ctaTbe 49 'K PO opraHusaumns MOXXeT UMETb
rpa>kgaHcKme rnpasa, COOTBETCTBYOLWLME LeNsaM AeAaTeNbHOCTU, NpegyCMOTPEHHOW B ero
y4ypeanTesnbHOM OOKYMEHTE, N HECTU CBA3aHHbIE C 3TON AeATeNIbHOCTbIo 06A93aHHOCTN.
To eCTb, OpraHm3aumsa Bripase 3aHMMaTbCS TOJIbKO TON OeATesIbHOCTbIo, KOTopas
3aJ/10)KkeHa B ee OCHOBE 1 3aKperJieHa COOTBETCTBYOWNMN JOKYMEHTaMW, B UHOM CJly4ae
3TO NMPOTUBOPEYUT TPAKTOBKU 3aKOHA. MOXXHO BblAE/INTb TO, YTO KOMMep4eckmne
opraHu3aumu, 3a UCKJII0YEHNEM YHUTAPHbIX NMPeanpusaTuin U UHbIX BUAOB OpraHu3auunn,
npeayCcMOTPEHHbIX 3aKOHOM, MOFYT UMETb Fpa)KAaHCKME npaBa N HECTU rpakgaHckue
o06s3aHHOCTK, HEOBXOAMMbIE ONSA OCYLLECTBEHNSA NOObIX BUAOB A€ATENIbHOCTU, HE
3anpeLlleHHbIX 3aKOHOM. B cnyvasax, npefyCMOTPEHHbIX 3aKOHOM, lopungnyeckoe amuo
MO>XeT 3aHUMaTbCA OTAes/IbHbIMU BUOaMU 0eATe/IbHOCTU TOJIbKO Ha OCHOBaHUN
crneunasnbHOro paspeleHuns (InmueH3nmn), YaeHCcTea B caMoperysimpyemMon opraHmsaumnm
NN BblOAaHHOIMO CaMoperysimpyemMon opraHmsauven ceugetesnibCTBa 0 AONyCKe K
onpepeneHHomy suay paboT.[n.1 cT. 49 'K P®] 3Ta cTaTbhd nogpa3ymMmeBaeT
BO3MOXXHOCTb IOPUONYECKOro /INLa OXBaTbIBAeT BECb NMepevyeHb BO3MOXKHbIX paboT nan
yCNyr, OrpaHNYeHHbIX NLWb OBYMS yCNoBUAMU. NepBoe - 3TO Lesn U pecypcbl camon
KoOMNaHun. AoeKBaTHO paccMaTpuBaTb BECb NMPOU3BOACTBEHHbIN NOTEHLUMAN N CTaBUTb
KOHKpEeTHbIe Lenn cnocobcTByeT pa3sBuTuo n ctabunbHocTn nobon cgepsbl
neATeNbHOCTU. Ml 3aKOHOA4ATeNbCTBO B 3TOM MJlaHe JIULb Cy>KaeT KPYr BO3MOXXHOCTEN
00 JOMYyCTUMBIX lOpNANYECKMMU HOPMaMKN, TO eCTb HenpoTMBopeYalwme nm. Btopoe - 3T1o
OrpaHMYnNTENbHbIE Mepbl, CBA3aHHbIE CO cneundukon gesatensHoCcTN. Hanpumep, ong
ocyuwiecTtBneHus paga pabot HeobxoANMO COOTBETCTBYIOLWEE JINLEH3NPOBAHNE 1
paspelleHne, Tak Kak cpepa MoxeT bbITb NOTEeHUMasibHO onacHa AN rpa<naH,
rocynapcTBa, oKpyxatuwen cpefbl. JInbo cnoXxmsLuMecs KONEKTUBHO rpynnbl
coobuiecTs, Tpebytowme ana y4actne YNeHCTBO Uan gonyck. NMyHKT 2 3Ton e cTaTbu
rNacnUT, 4TO INLO MOXKET BbITb OrpaHU4YeHO TOJIbKO ClyYasXx U nopsake,
npenyCcMoOTPEHHbIX 3aKOHOM, OLlHAKO, 3TO pelleHNne He OKOHYaTesIbHO, N faeTCcHa nNpaso
oCropuTb ero B cyae. NpekpaweHne NpaBoCcnoCOOHOCTY IOPULNYECKOr0 LA BO3HUKAET
B MOMEHT BHECEHMUA B eANHbIN roOCYyJapCTBEHHbIN peecTp Iopnanvyecknx amy ceegeHun o
ero npekpaweHnn.[ n.3 cT.49 MK PO]

Mo obwemy npasuny opugnyeckoe nnuo obnagaet cneymanibHON NPaBOCYyObEKTHOCTLIO,
OLHAKO cAeslaHO UCKJIIDYEHME, COrJTaCcHO KOTOPOMY A1 KOMMEPYEeCKUX opraHm3aumm
OEeNCTBYIOT NpaBu/a crneunasbHON NMPaBoCybbLEKTHOCTM.



Obpa3oBaHMe PUANYECKUX UL, MPOXOANT COrJlaCcHO HOPMa rpa>kAaHCKOro Kogekca,
3aKOHa O perncTpaunmn lpnagnvyecknux amuy 1 NHANBMAyalbHbIX NpeanpuHNMaTesnen u
MHbIX, XapaKTepunsynLuinx npasoBoe NoJsIoXKeHne otTaesbHbiX Buaos. CosnaHue
IOPUANYECKOro nua 4oNyCTUMO TOJIbKO B Te€X OpraHn3aynoHHO-NpaBoBbIX dopMax,
KOTOopble npefycMoTpeHbl rpa>kAaHCKMM KOLEKCOM corslacHo n.2 ctatbn 50 ansa
KoMMepYecKnx n n.3 ctatbn 50 ona He KOMMepYecknx opraHmsaynn.[8, ctpl34]

tOpnaundeckme nuua, aBnslOWMNECS KOMMeEPYeCKUMU opraHmn3aunsamMm, MoryT co3faBaTbhbCs
B OpraHn3aLMOHHO-NMPaBOBbIX (POpMax XO3ANCTBEHHbIX TOBapuULLECTB 1 00w ecTs,
KPeCTbAHCKNX (pepMepCcKnx) X0351NCTB, XO3ANCTBEHHbIX MAapTHEPCTB,
NPON3BOACTBEHHbIX KOOMNEPaTUBOB, NOCYAAaPCTBEHHbIX N MYHULMUMNANbHbIX YHUTapPHbIX
npeonpuaTun.

FOpuavyeckme nuua, SBasoLMECS HEKOMMEPYECKUMM OpraHn3aumnamMm, MoryT
C034aBaTbCs B OPraHM3aLMOHHO-NPAaBOBbLIX (DOpPMax:

1) FIOTpe6I/ITeJ1bCKI/IX KoornepatTmBoB, K KOTOPbLIM OTHOCATCA B TOM HYuCJie XXUNJINLLHbIE,
XKNJTNLWHO-CTpPpONTEJIbHbIE N MAaPa>XXHbl€ KOOMNepaTuBhbl, obuwiecTBa B3aUMHOIro
CTpaxoBaHWA, KpeoUTHble KoonepaTuBbl, POHObI MPoKaTa, CeJIbCKOXO03ANCTBEHHbIE
n0Tpe6|/|TeanK|/|e KoonepaTuBhbl,

2) 06LEeCTBEHHbIX OPraHmn3auUnin, K KOTOPbIM OTHOCATCS B TOM 4YUC/e NOIMTUYecKune
MnapTuUn U CO34aHHbIE B Ka4eCTBe opnanyYeckmnx nmu npodeccnoHasibHble CO3bI
(Nnpodhcoto3Hblie opraHmnsaLnmn), opraHbl 0bLLECTBEHHON CaMOAEATENIbHOCTN,
TeppuTopuanbHble 00LLEeCTBEHHbIE CaMOyMNpaB/EHUS;

2.1) obwecTBeHHbIX OABUXXEHUN;

3) accoumauuni (Co30B), K KOTOPbIM OTHOCATCS B TOM 4YUC/1ie HEKOMMepYecKme
napTHepPCTBa, CaMoperyampyemMble opraHusaunm, obbeamnHeHnsa pabotonatenen,
obbeanHeHMsA NpoeCcCnOoHasIbHbIX COO30B, KOOMepaTMBOB N 06LWEeCTBEHHbIX
OpraHusauunn, TOproBo-rnpoMblLIeHHbIE NanaThbl;

4) TOBapunwecTB COBCTBEHHMKOB HEABUXXNMOCTU, K KOTOPbIM OTHOCATCA B TOM HYUCne
TOoBapuLiecTBa COBCTBEHHUNKOB XWMbS, CagoBOAYECKME UK oropoagHun4deckumne
HeKoMMep4yecKkne ToBapuecTBa,

5) Ka3aubnx 06LLECTB, BHECEHHbIX B FOCYAapPCTBEHHbIN peecTp Ka3aybux obLiecTs B
Poccunckon ®epepaunu;

6) OOLLH KOPEHHbIX MafloYUC/IeHHbIX HapoaoB Poccuinckon denepaunu;



7) GOHAOO0B, K KOTOPbIM OTHOCATCSA B TOM 4Yncsie obuwectBeHHble n 6/1aroTBOpUTENbHLIE
doHAObI;

8) yuypexxaeHuin, K KOTOpbIM OTHOCATCSA FOCYAapCTBEHHbIE y4YpeXX4eHuns (B TOM Yucne
rocyAapCTBEHHbIE aKaAEMUN HayK), MyHULUNAIbHbIE YYPEXAEHUS N YaCTHblE (B TOM
yncse obLecTBEHHbIE) yYpexxaeHus;

9) aBTOHOMHbIX HEKOMMEPYECKNX OpraHu3auunm;

10) penurnosHblx opraHusaumnn;

11) ny6an4HO-NpaBOBbIX KOMMAHUN;

12) agBOKATCKMUX ManaT,

13) agBOKaTCKUX 06pa3oBaHUN (ABASAIOLWNXCS OPUONYECKNMUN INLLAMN);
14) rocypapCTBEHHbIX KOpnopauun;

15) HoTapuanbHbiX NanaT.[n.2,n. 3 cT. 50 'K PO]

B 3aBMCMMOCTN OT CTENEHM U XapaKTepa y4aCTuUs opraHoB rocyJapCTBEHHON BNacTu B
npouenype obpa3oBaHNS OPUANYECKOr0 M@ HayKa Fpa)KgaHCKOro npasa
TPaAUUNOHHO BblaenseT psg cnocoboB coO34aHMs OPUONYECKMX NNLL.

PelleHne o co3gaHnmn IPUANYECKOr0 NNLA MOXXET NMPUHUMATLCH ero yuypegnTtensamm
CaMOCTOSATENIbHO U TAaKON MeTo4 MOXXHO Ha3BaTb ABOYHO-HOPMATUBHbLIM. OTBETCTBEHHbLIE
rocyaapCTBEHHbIE OpraHbl MOryT KOHTPOJIMPOBATb AAaHHbLIW NMpouecc Yepes npouenypy
rocygapcTBeHHOW peructpaunm dakta codgaHus. [8, cTp.135]

Ona co3gaHnsa pnanyeckoro amua SBoO4YHO-HOPMATUBHbLIM COCOOOM ero y4acTHUKY
Heob6x04MMO NpeacTaBUTb B FOCYAAaPCTBEHHbIN PerncTpaLuoHHbIM OpraH, ToO eCThb B
HasI0roBbIN OopraH No MecTy HaxoXXOeHus, 3asBJlIeHNne B yCTaHOBJIEHHON hopMe 1n
yvypeanTesnbHbi 4OKYMEHT. [2, cTp. 193]

KOpunanyeckme nuua, 3a UCKIOYEHNEM XO3SNCTBEHHbBIX TOBAPMULLECTB 1
rocyapCTBEHHbIX KOpropauuin, 4eACTBYOT Ha OCHOBaHMN YCTaBOB, KOTOPble
yTBEpP)XOATCa X yypeanTensamm (y4acTHUKamMm), Xo03aMCTBEHHOE TOBAapPULLLECTBO
NeNncTByeT Ha OCHOBAHUM yYpeanTeibHOro AOroBopa, KOTOPLIN 3aKJ04aeTCs ero
yypeantensamm (y4acTHUKaAMW.



focypapcTBEHHasA Kopropaunsa 4encTByeT Ha OCHOBaHUN (hefepanbHOro 3aKoOHa O Takoun
rocygapcTBeHHOW Kopriopauuun. Dpmngnyeckme nuua MoryT encTBOBaTb Ha
OCHOBaHWKM TUMNOBOIro yCTaBa, YTBEPXXOEHHOI0 YNOJIHOMOYEHHbIM NrOCYyAapPCTBEHHbIM
opraHoMm. YCTaB lopuanyeckoro nua, yTBepXX4eHHbIn ydypegntensamMmm (y4acTHUKamMu)
IOPUOANYECKOro nua, A0JIXKEH coaepXaTb CBeAEHUA 0 HAMMEHOBaHUN IPNON4eCcKoro
nvua, ero opraHnM3aunoHHo-NpaBoBon hopMe, MecTe ero HaxoXX4eHus, nopsagke
yrpaBieHns 0eATeNIbHOCTbIO PNANYEeCKOro nua, a TakXe Apyrve ceefeHuns,
npenycMoTpeHHbIE 3aKOHOM 15 IOPUANYECKUX UL, COOTBETCTBYOLLNX
OopraHn3aumMoHHO-NpPaBoBON (hopMbl N BUAA. B ycTaBax HEKOMMEPYECKNUX OpraHu3auunn,
yCTaBax YHUTAPHbIX NpeanpuaTuin U B NpenyCcMOTPEHHbLIX 3aKOHOM CJly4asx B yCTaBaxX
OPYrux KOMMepYeCcKnUx opraHmsaynin 4osKHbl ObITb onpeaesieHbl NpeaMeT U uenm
DesaTeNbHOCTU opuandeckmnx nuu. NpegMeTt u onpenesieHHble uenn esTeNlbHOCTHU
KOMMEpPYEeCKOW opraHmn3aumm MmoryT 6biTb NpeayCcMoOTpPEHbl YCTAaBOM TakKXe B ClyYasx,
€CJIM NO 3aKOHY 3TO He sABnseTcs obs3aTenbHbiM.[M.1, N.2, 1.3 ¢cT. 52 TK PO]

PacnopsaanTenbHbin. KOpnonyeckoro 1nML0 BO3HUKAET Ha OCHOBaHUM NpeacTaB/IEHHOIO
pacrnops>xeHus yypeauntens. Takon nopsaaok npMMeHuUM npu co3gaHum yHUTapHbIX
npeanpuaTun, y4pexxaeHun, rae pacrnopagnutesieM MOXKET BbICTyNnaTb OTBETCTBEHHbIN
rocyAapCTBEHHbIVN OpraH.

Pa3pewwmnTenbHbln. Ha co3paHme psna opraHusaumm TpebyeTcsa AONONHUTENbHbIE
paspewnTenbHble Mepbl, HaNnpumep, pa3pelleHne aHTUMOHOMNOJILHOrO opraHa nan
nosly4yeHue cneynasbHON nuueHsun. Torga Ans co3gaHus PULNYEeCcKoro nnua
TpebyeTcsa pa3pelieHmne ynosHOMOYEHHOro rocyjapCTBEHHOr0 OpraHa, KOTOpbI B MpaBe
OCYLLECTBNATb NPOBEPKY HEOOXOAMMOCTU CO30aHUS INLA U 3aKOHHOCTb Npouenypbl ero
yypexngeHus.[ 8,cTp. 135]

3aKOH 0 pernctpaunm opngn4ecKknx amu n NHOoNBMAyaJibHbIX I'Ipe,El,I'IpVIHVIMaTeJ'IeI7I
YCTaHaBJINBa€ET eVNHbIN nopAanoK perncrtpaunin.

FocynapCTBEHHasa perncTpaums oCcyLLecTBAsSeTCA B CPOK He Bbonee 4eM NATb paboymx
NHEWN Co AHSA NpeACcTaB/IeHNs NOKYMEHTOB B PErucTpMPYOLLUIA OpraH, ecin MHoe He
npeagycMoTpeHo HacTosawmm denepasbHbiM 3aKOHOM.

FocynapCTBEeHHasa perncTpaums iopnanyeckoro amua ocyLecTBseTCcsa no MecTy
HaxX0XXOEHNS ero NOCTOSHHO AENCTBYIOLWEro NCMNOHUTENIbHOrO OpraHa, a B cjiy4yae
OTCYTCTBUA MNOCTOSAHHO AENCTBYIOLWEr0 NCMOJHUTENbHOIO OpraHa - MHOro opraHa uian
M@, YNoJIHOMOYEHHbIX BbICTYMaTb OT MMEHU I0PUANYECKOro InLa B CUY 3aKOHa,
WHOIro NPaBOBOro akTa UK y4peanTenbHOro JOKYMeHTa, eC/In MHOe He NpeayCMOTPEHO



HacCcTodWwnm (Deﬂ,epaﬂbelM 3aKOHOM.

focypapcTBEHHAs perncrTpaunsa MHAMBMAYasbHOro NpeanpuHuMaTens ocyLecTBAseTCs
Mo MecTy ero XxutenbcTBa.[cT. 8 ®3 129]

Mpu rocyaapCTBEHHOW perncTpaunmn lpuaonyeckoro amua 3asaButTensamMm MoryT 6biTb
chepyouime gusnyeckme nuua:

a) PyKoBOAUTENb NMOCTOSHHO AEACTBYIOLLLEro UCMOJIHUTENIbHOro OpraHa
PErucTpUpyemMoro Lpuanyeckoro n1ua nav NHoe NunLo, nMmewlmne npaso 6es
NOBEPEHHOCTN AENCTBOBATb OT MMEHU 3TOr0 IPUANYECKOro JINLL3;

0) ydpeontenb Uin yH4peanTesin opnan4eckoro Jimda npm €ro cosgaHuun,

B) PYKOBOOMUTESb IOPUOMNYECKOrO NNLA, BbICTYNAOWEro yypeanTesemMm permcTpupyemMoro
lopUANYECKOro NNLLA;

) KOHKYPCHbIA YNPaBASOWNA NN PYKOBOOUTENb TNKBNOALNOHHON KOMUCCUN
(nMKBMnpaTop) Npu NMKBUAALUN IOPUNANYECKOro NNLLA;

0) NHoe Lo, AenCcTByowWwee Ha OCHOBAHNMN NOJIHOMOYNSA, NPenyCMOTPEHHOI0
denepanbHbIM 3aKOHOM, aKTOM CreumasbHO YNOJHOMOYEHHOIr0 Ha TO rOCy4apCTBEHHOIO
opraHa WM akToM OpraHa MecTHOro camoynpasnenmsa.[n.1.3 cT 9 ®3 129]

ﬂperameHme 0eAaTesIbHOCT Ipnan4eckKoro Jimua nponcxognT B pe3yJibTaTe ero
peopraHnsaunn nian nnkenaauunn.

PeopraHunsaumna opnaon4eckoro Jnua ocyLecTBsaeTca No cpeacTtesam CAnUAHUA,
npuncoeanHeHmA, pasagesieHnd, sblageneHna n npe06pa3OBava. HonyckaeTcs
peopraHnsauna opnagn4eckoro Jnmuda ¢ ogHoBpeMeHHbIM Co4YeTaHUEM pPa3JIM4HbIX ee

dopm.

CornacHo ctatbu 57 'K PO psag opraHm3aumm, TakKMx Kak Hanpumep, CBs3aHHbIe C
hrHaHCcoBOW chepon, pbIHKaMU LEHHbIX ByMar, MHBECTULNSAMUN, a TaKXe
HerocyaapCTBeHHble MeHCNOHHbIe (POHAObl, PEOPraHN30BbIBAOTCA COrJlacHO 3aKOHaM,
perynvpyrowmm nx eaTenbHOCTb.

B cny4asax, yCTaHOBJIEHHbIX 32aKOHOM, peopraHm3aumns lpnan4yeckoro nmua B oopme ero
pasfeneHnsa nauv BblgeneHns n3 ero coctaBsa O4HON0 UM HECKOJIbKUX IOPUANYECKMNX L
OCYLLeCTBNAETCA NO peLeHNto YNOJIHOMOYEHHbIX NOCYyapCTBEHHbIX OPraHoOB Un No
peweHuto cyga.[n.2 cT. 57 TK PO]



B cny4asix, yCTaHOBJIEHHbIX 3aKOHOM, peopraHm3aunsa opnandeckmnx auu B gopme
CNAHUSA, NPUCoeanHeHNa nnm npeobpasoBaHnNa MOXXeET BbITb OCYLLECTBJIEHA NNLLb C
cornacma yrnosIHOMOYEHHbIX FOCyAapCTBEHHbIX opraHoBs.[n.3 cT. 57 TK PO]

Ba>XHO MOHMMaTb, 4TO MPOLIECC peopraHn3aunm nogpasyMmeBaeT co3gaHNe HOBOM
opMbl NpeanpuaATUS, NO3TOMY NonagaeT Mo KaTeroputo NpaBul co3fgaHuns
topManYeckoro Anua. A UMeHHo, opraHu3aLmns cCYNTaeT peopraHM30BaHHOM C MOMEHTA
rocyAapCTBEHHOW pernctpaumm HoBoro nmua. VicknoyeHnem cynTaeTcs peopraHmsayms
no cpefAcTBaM NpucoeanHeHUs. B aToM cnyyae, ecim o4HO NpeanpusaTune
npucoeauHSAEeTCA K APYroMy, TO pe3ynbTaT CYNTAeTCa peopraHn3oBaHHbIM B MOMEHT,
Korfa BHeCceHa B e4UHbIN rocyAapCTBEHHbIN PeecTp puanyeckmnx nuy 3anncb o
NnpekpaLleHnn 0eaTenbHOCTUN MPUCOeaNHEHHOI 0 PUANYECKOro NnLa.

focypnapcTBeHHas perucrpaumsa opmanyeckoro mua, co3faBaemMoro B pesynbraTte
peopraHusauum (B cinydyae perncrpaumm HECKONbKUX IOPUANYECKUX UL, - NepBOro no
BpPeMeHN rocylapCTBEHHOW pernctpaunn), LONycKkaeTCcs He paHee ucteyeHuns
COOTBETCTBYIOLWLEro CpoKa ans ob)xanoBaHUsA peleHns o peopraHmsaumn. [n.4 ct. 57 TK
P®]

an/IBHaHVIe cyaom HenencCTBUTENIbHbIM peweHne o peopraHmsaunm ropnanydeckoro anua
He BJ1e4eT ero JIMKBnaaunto, a Tak>Xe COXpaHAeT NencTBUTENbHbIM coBepLUeHHble
caerniku.

B cny4ae npu3HaHUS pelleHnsa o peopraHusaumm opnanydeckoro nmua
HeOdenCcTBUTEsIbHbLIM A0 OKOHYaHUS peopraHM3aummn, ecam ocyLlecTB/ieHa
rocygapCTBEHHasa perncrTpaums 4acTu pnanyecknx nmu, noginexawmx co3gaHunto B
pe3ysibTaTe peopraHmn3aunm, NPaBonpeeMcTBO HACTyNaeT TOJIbKO B OTHOLWEHUN TaKux
3aperncTpmMpoOBaHHbIX LPUONYECKUX NNL, B OCTaJIbHOM YacTu nNpaBa U 0693aHHOCTM
COXPaHAKTCA 3a NPeXXHUMU rpuagndyecknmm nmuamun.[n.3 cT. 60.1 FK PO]

[MpaBonpeeMCTBO NpM peopraHnsaynm IPNLANYEeCcKoro nmua opopmaseTca Ha OCHOBe
crneynaslibHOro JoOKyMeHTa - nepenaTtTo4yHoro akTa. ConepmaHmeM OOKYMEHTa
npencTtaBJieHO YKa3aHe Ha B N CYLWHOCTb 0653aTeNbCTB B OTHOLLUEHUNN BCEX
KpeamnTopoB N OOJIXKHUNKOB PeEOPraHnN3yemMmoro ropngn4eckoro Jinla, BkJitoHas
obsa3zaTenbCcTBa, ocCrapmnBaemMble CTOPOHaMW.

NMpaBonpeeMCcTBO NpU peopraHnsalnum B Buae CINAHUA N NnpucoegnHeHns
OCYLLLEeCTBASAETCA aBTOMAaTUYECKN U COCTaBJ/IEHNE aKTa He ABAseTCa obs3aTesibHbIM
ycnosuem. [8, cTp. 140]



MNepenaToYyHbIN aKT YTBEPXKAAETCH yypeantenamm (y4aCTHUKaMIN) Iopuanyeckoro nmua
NN OPraHoM, NPUHSABLLUM peLleHne 0 peopraHmn3aummn pMaANYeCcKoro amua, u
npencrTaBnseTcsa BMecTe C y4ypeanTenbHbIMU JOKYMEHTaMN ANs rOCyapCTBEHHON
perncTpaunm puanYecKmnx anL, Co3gaBaeMbixX B pe3ysbTaTe peopraHnsaunm, nim
BHECEHMSA U3MEHEHNI B y4peanTebHble LOKYMEHThI CYyLLECTBYIOLWNX OPUOANYECKUX NNLL.
[M.2 cT. 59 TK POD]

CornacHo 3aKOHY peopraHm3aLmns ocyLecTBsSeTCs C cornacus n nobpoBosLHOro
peLleHns ero yuypeantenen nnm y4acTHUKOB, OHAKO, B LIeJIsiX 3aKOHHOCTW TaKoW
NpPoLEeCcC MOXXEeT CTaTb MPUHYANTENbHLIM. B OCHOBHOM 3TO CBSi3aHHO C HEMPABOMOYHbIM
noBeAeHNeM opraHu3aunm Ha pbiHke. K npuMmepy, aHTUMOHOMONbHasA cny>xba MoxeT
0653aTb peopraHn3oBaTbCs NMyTEM pa3fesieHns npeanpusaTe, 108 KOToporo
3Ha4YUTENbHO BoNblLUe, YeM Yy APYrUX YHAaCTHUKOB CErMEHTA PbIiHKA, U UX MoBeAeHne
MO>XHO MPUPaBHATb K MOHOMOJIMCTUYECKOW AEATENBHOCTM.

MPUHSATNE pELLUEHNs O PeopraHn3aLnmn PUANYECKOro nLia CoNpPoBOXKaaeTCs
o6a3aTenbHbIMU NpoLeaypaMu:

1. YBegomsieHne perncTpmpytowero opraHa o HadaJsie peopraHmsaunm C ykasaHmem ee
bopMbl;

2. Mybnukauma peopraHU3yemMbiM IOPUANYECKUM JINLLIOM YBEOOMJIEHNN O CBOEN
peopraHusauunu;

3. NMucbMeHHoOEe yBeaoMIeHNE BCEX N3BECTHbLIX KpeanTopos.[8,cTp. 141]

JInkBnaaumsa lopnanyeckoro amua BraeYeT ero npekpallieHue 6e3 nepexona B nopsgke
YHMBEpPCasibHOro NpaBonpeemMcTBa ero npas 1 ob6sa3aHHOCTEN K Apyrum nanuyam. [n. 1 cT.
61 FK PO]

MpeKkpalleHne AesTeNIbHOCTU IoPUANYECKOro JNLa NPOUCXOANT MO PeLleHnto ero
Y4aCTHUKOB UK OpraHa. BaXkHO NOHMMaTb, YTO No4 NMKBMAaumMen He obs3aTenbHO
noApa3yMeBaeTCs «NpexxAeBpeMeHHas cMepTb». MNpeanpuatne MoXxeT AOCTUYb
yCTaHOBJIEHHOW nepen cobol uenu, 4To cnocobCcTByeT NOHMMAlD HelenecoobpasHoCcTH
JanbHENLIero ero CyLecTBoBaHuA.

FOpnaonyeckoe NMuUo MMKBNANPYETCA MO peLleHnto cyaa:

e 1. MO UCKY rocyapCTBEHHOIr0 opraHa Wamn opraHa MeCTHOro camMoynpaB/ieHus,
KOTOpPbIM NpaBo Ha NpeabsaBseHne TpeboBaHUsS 0 IMKBUAALMN IOPUONYECKOTO
Nnnua npenocTaB/ieHO 3aKOHOM, B C/ly4ae NpU3HaHMSA rocyaapCTBEHHOMN
perncTpaunm opnanyeckoro nmua HegencTBUTENbHOW, B TOM YMCJie B CBSI3N C



AONYLLEHHbLIMX NPWN ero co3gaHum rpybbiMn HapyLEHNAMW 3aKOHa, €C/IN 3TN
HapyLweHUsa HOCAT HeYyCTPpaHUMbIN XxapaKkTep;

2. N0 UCKY roCcynapCTBEHHOr0 opraHa uam opraHa MeCcTHOro camoynpassieHuns,
KOTOPbIM NpaBoO Ha NpeabsaBaeHne TpeboBaHnsa 0 NTMKBMNOALMN LOPUANYECKOTO
JiMua npenocTaB/ieHO 3aKOHOM, B CJly4ae OCYyLeCTBIeHUS iopnandeckmm
nMuoMm gesaTtenbHocTn 6e3 Hagnexallero paspeweHus (amueHsnm) nmbo npu
OTCYTCTBMM 06A3aTeNIbHOIr0 YeHCTBa B CaMOpPEerynpyemMon opraHm3saumnm nam
HeobXxoaAMMOro B CUJly 3aKOHa CBUAETeNbCTBa O A0OMNYCKe K onpenesieHHOMyY
BMuAy paboT, BbiAaHHOr0 CaMoperyampyemMon opraHnsaumen;

3. MO UCKY rocygapCTBEHHOro opraHa UM opraHa MecTHoOro camoyrnpasJsieHus,
KOTOPbIM NPaBoO Ha NpegbsaBneHne TpeboBaHUsa 0 NIMKBMNOALMN LOPUANYECKOTO
Nnua npenocTaBsieHO 3aKOHOM, B CJ/lyHae OCyLWeCTBIEHNS IOpUaNYecKnm
NNUOM OeATeNbHOCTU, 3anpeLeHHON 3aKOHOM, b0 C HapyLleHneM
KoHCcTuTyumnm Poccuninckon ®epepauyumm, nmbo ¢ ApyruMm HeEOAHOKPATHLIMU NN
rpyobbiMn HapyLLEHNSMN 3aKOHA NN UHbIX MPaBOBbIX aKTOB;

4. Mo UCKY rocynapCTBEHHOro opraHa win opraHa MecTHOro caMmoyrnpaBJ/ieHuns,
KOTOPbIM NPaBoO Ha NpegbsaBaeHne TpeboBaHusa 0 NMKBNOALMN LOPUANYECKOTO
nvua npenocTaB/ieHO 3aKOHOM, B C/ly4ae CUCTEMATMHECKOro OCyLLeCcTBAeHNS
obuiecTBeHHON opraHn3aynen, obLuecTBEHHbLIM OABUXKEHUEM,
6naroTBopuTESIbHBIM U UHBIM (POHAOM, PENUTMNO3HOW OpraHmn3aunen
nesaTeNnbHOCTN, NPpoTUBOpEeYaLLeN YCTaBHbIM LEeNaM TakKNX OpraHnsauny;

5. No ucky ydpeantens (y4aCTHMKA) IOPUANYECKOro LA B C/y4vae
HEBO3MOXXHOCTU AOCTMXXEHUSA Lenen, pagm KoTopbiXx OHO CO34aH0, B TOM Yucne
B C/ly4ae, eCc/in oCyLlecTB/IeHME AeATeNbHOCTU IpNaNYecKoro amua
CTaHOBUTCSH HEBO3MOXXHbLIM UM CYLLECTBEHHO 3aTpyaHaeTca. [N.3 cT. 60 K
PO]

Kak 1 pusnyeckoe nnLo, opraHusaymsa MoxxeTt ObITb NMPuU3HaHa HEeCOCTOATE/IbHON U
INKBMNOMNpPOBaHa B C/iyHadaXxX N nopAanke, npegyCMoTpeHHbIMN 3aKOHOOATE/IbCTBOM.

NcknioyeHnem, Koraa OopraHmn3auna He MOXeET ObITb NMpmM3HaHa HEeCOCTOATEsIbHON,
ABNAETCA: Ka3eHHOoe rnpeanpudatTme, ydpexgeHumsd, nointTn4eckKne napTmm n peanrmno3Hbie
OopraHmMsaunn. Ka3eHHoe npeanpunaTmne HecetT oTBeTCTBEHHOCTb MO OO0JITOBbIM
obsa3aTenbCcTBAM B MLe rocyaapcrtBa, 4HTO B CBOIO o4Hepenb obnapaeTt pecypcaMin
OOCTaTO4YHbIMWN ON1d YOOBJIETBOPEHNA KPEAUTOPOB. MonnTtunyeckune napTtmnn n
pPennrno3Hbie opraHmn3aunn ABAAKKTCA NPEACTAaBUNTENIA «TPpeTbero CeKTopa» n He
3aHUMalOTCA I'Ipe)J,I'IpVIHVIMaTeJ'IbCKOIZ 0eATeJZibHOCTbIO.



Takxe nmeeTcs ocobbIN CTaTyC A0JDKHMUKA Y rOCYyAapCTBEHHbIN KOpropauun v
KOMMaHuN, a Takxe poHAoB. Kopnopauun n KoMmnaHum rocygapcrea MoryT 6biTb
baHKpoTaMu, ecnm 3To AoNyCcTUMO heepasibHbiM 3aKOHOA4ATENILCTBOM, B TO XXe BpeMs,
€CJIN 3aKOH, KOHTPOJINPYIOLWLNIA CO30aHne N AeATeNbHOCTb (hoHaa, He npefycMaTpuBaeT
onuuto 6aHKPOTCTBO, TO POHA 3aLUMULIEH OT Takown y4acTu. [21,cTp. 289]

Kak BbIBOL CybbekTaMum NpeanpuHMMaTesIbCKON AEATENbHOCTU ABAATCS YH4aCTHUKN
rpa>kgaHCKNX NpaBOOTHOLWEHWN B ocobon opme. Llenb AaHHbIX NpencTtaBuTenen,
OOCTMXXEHNE KOHKPETHbIX 3a4a4 nyTeM npeobpa3oBaHMsa pecypcoB, Kak COBCTBEHHbIX,
Tak 1 NnpnobpeTeHHbIX

Cy6bekToM MOXXeET bbITb Kak eqUHNYHOE NNLLO, TakK 1 cobpaHne nuy. Ba)>xHO 0OTMETUTb,
4YTO KNlaccuduKaLnsa BBULY C/IOXKHOCTU AAaHHbIX OTHOLUEHUI MOXKET nepenneTtaTbh
3aKOHHbIe onpegenenns. HanpuMmep, NPUHATO CYNTATh, YTO UHAVBUAYAJIbHbIN
npeanpuHUMaTeNb 3TO PU3NYECKOe NNLL0, KOTOPOE eANHNYHO, OJIHAKO, 3aKOH
JloNycKaeT psf ciydaes, Korjaa MHANBUAYaAbHbIM NpegnpuHUMaTesieM cHnTaeTcs
rpynna nuu, UMyLLEeCTBO KOTOPbIX MNOAENEHO B PaBHbIX 405X, DTO epMepcTBo. Takxe
Ba>XHO OTMETUTb, YTO NPABOBOM CTAaTyC (PM3NYECKOro NMLA, Kak y4aCcTHUKA
npeanpUHUMaTeNIbCTBa, CThIKOBOYHbIA. MHANBUAYaNbHbIA NpeanpuHUMaTesb COrlacHo
3aKOHa, peryampyeTcsa Kak npaBuiaMun rpakaaH, Tak v lopuanvyeckux Jud.

FOpnandeckme nuua NpencTaBieHbl ABYMS OCHOBHbIMU TUMa - OpraHmn3auunm, Lenb
KOTOPbIX MoJsiy4eHne npubbisin n ee NpeyMHoOXXeHne 1 opraHnsaumnun, 3aHMMaLmecs
COLManbHO, NOJINTUYECKN 3HAYMMbIMUK NMpobnemMamu.

3aKOH He [oMyCcKaeT CaMOBOJIbCTBO B BOMNPOCax AeATeNbHOCTU npeanpusTnin. OaHako
He OrpaHMYMBaeT X B COOCTBEHHbIX BO3MOXXHOCTSAX. TO eCThb npeanpusaTme O0JIXKHO
3aHUMATbCS TOJIbKO TOW AEATE/IbHOCTbIO, 0 KOTOPOW OHa 3asBU/la B CBOUX
yypeamnTesnbHbIX NOKYMEHTax, a Bce nHoe byaeT pacLeHeHO He3aKOHHO.

NHonBmnpyanbHbIN NpeanpuHUMaTesb N lopunanyeckoe IMLO HeCcyT OTBETCTBEHHOCTb
nepen y4aCcTHMKaMM NPOLLECCOB CBOUM MMYLLLECTBOM. pn 3TOMY 3aKOH AonycKaeT
MnpU3HaHWe NnL, HeCOCTOATENIbHbIMU, C NOCNEAYOLWEN UX TUKBMNOALUWEN N 3aNPeTOM Ha
OFpaHMYEeHHbIN CPOK BO30OHOBIEHNE CBOEN AeATeNIbHOCTU. BaHKPOTCTBO He CHMUMaeT
KpeauTHbIX 0683aTeNbCTB, a INLb PEryampyeTcs B yCTaHOBJIEHHOM 3aKOHOM Nopsigke
ee IMKBngauunn.



FnaBa 2. Buabl opuanyecKkmx vy Kak cydobekTos
npeanpuHMMaTesIbCKON AEeATEJIbHOCTHU

2.1 KoMmMepuyeckue opraHmsaumm Kak cybobeKkTbl
npeanpuHMMaTeNbCKOU AEATENILHOCTH

tOpunanyeckme nmuo - PeHoMeH L0BOJIbHO MHOMOrPaHHbIN N CJI0XKHbLIN. Ero
Knaccngukauma onpepenseTca npegMmeTomM n o61acTbio, UHTEPECHbIX N HYXKHbIX
nccneposaTento. B 4yacTHOCTHY, opuanydeckme amua MoryT ObiTb KlaccupunumpoBaHbl No
uenn AesTesibHOCTN Ha KOMMep4yecKne N HekoMmMmepyeckumne; no obremy
NpPaBoCcnoCcObHOCTU - Ha opraHM3auum c obuien, cneymanbHON, NCKIKOYUTESTIBHON,
OrpaHNU4YeHHON NPaBOCNOCOOHOCTLIO; MO hopMe BHYTPEHHEro yCTPONCTBA - Ha
KoprnopaTuBHble U YHUTapHble. [17, cTp. 104] OpraHnsayMoHHO- NpaBoBblie POPMb
OPNONYECKMX NNL, CBA3aHHbI C LLeIIMN NX MPOU3BOANTENIbHOW AeATesIbHOCTU. OHK
onpenensoT NpaBusia Pacrnops>XeHns NMyLLLeCTBOM NpeanpusaTns, a Takxe npaBoBON
CTaTyC OTBETCTBEHHOCTU Mo CBOUM oba3aTeNbCTBaM.

Mpa>KgaHCKMM Kogekc PP, Kak oAUH U3 NCTOYHUKOB NpeanpuHUMaTebCKOro npasa B
cTaTbe 50 onpepenseT, 4TO NpecsegoBaHNE U3BJeYeHNs Npubbiav B KayecTse
rJ1IaBeHCTBYIOLLEN Lenun onpeaenseT NpeanpusaTne Kak Kommep4yeckoe.

tOpugnyeckme nuua, ABAAIOLWLMECS KOMMEPYEeCKMMN OpraHmM3aumMaMmn, MoryT Co34aBaTbCs
B OpraHmM3aLmoHHO-MPaBOBbIX (POPMaxX XO3ANCTBEHHbIX TOBapULLLECTB 1 06LLeCTs,
KPeCTbAHCKUX ((hepMepCKnx) XO035NCTB, XO3ANCTBEHHbIX MAapTHEPCTB,
NPON3BOACTBEHHbIX KOOMNEPAaTUBOB, NOCYAAapPCTBEHHbIX U MYHULNNANbHBIX YHUTAPHbIX
npegnpuatun. [12, ctp. 9]

Hanbonee pacnpocTpaHeHHbIMM B Poccnn SBRSOTCS KOMMepYeckue opraHm3aumnm B
¢opme 06L1ecTB C OrpaHNYEHHON OTBETCTBEHHOCTbLIO N aKLIMOHEPHbIX 06LLECTB.

O6LLEecTBOM C OrpaHNYEHHON OTBETCTBEHHOCTbIO MPU3HAETCA YYPEXAEHNE OAHUM NN
HECKOJIbKMMW NINLLAMMN XO039NCTBEHHOE 00LLEeCTBO, YCTaBHbIN KanuTasa KOTOPOro
pasfeneH Ha O0aM onpefeneHHbIX yiypeanTesbHbIMU OKYMEHTaMn pa3Mepos;
y4acTHMKM obuiecTBa He oTBeYaloT No ero obsA3aTenbCTBaM U HECYT PUCK YObITKOB,
CBSA3aHHbIX C AeATeNbHOCTbLIO 0bwecTBa, B npegenax CToMMOCTUN BHECEHHbIX UMK
BKJM1agoB.[22, cTp. 15]



O6LLecTBO NPU3HaeTCa CO3AaHHbIM, eC/IN MPOXOAUT roCyAapCTBEHHYIO perncTpaumio.
3aKOH He orpaHM4YMBaeT CPOKOB CyLLLECTBOBAHUSA TakKol (hopMbl NpeanpuaTus, Nnb
pa3pellaeT ero y4aCTHMUKaM yKa3aTb, eC/IN OHU MOCYUTAIOT HYXKHbI.

YypexaeHune obLecTBa oCyLLECTBAETCA NO PELLEHNIO ero y4ypeanTenenm nim
yuypeaunTtens. PeweHune 06 y4ypexxaeHum obuiectsa NnpuHnMaeTcs cobpaHnem
yypeaunTtenen obuiectsa. B cnyyvae ydpexaeHms obuectsa o 4HUM JINLOM pPELLEHNE O ero
yypexaeHun npuHnMaeTcsa 3TUM anMuomMm eanHonn4Ho.[n.1 ¢t 11 ®3 14] daHHbIn npouecc
NPONCXoaNT NO (popmMe rosIoCoBaHUA, rae peLatTCcs BOMPOChl CBSA3aHHbIE C
yuypexaeHuem obuiecTBa, onpeaesieHNEM ero yHMKasbHOro HaMMeHOBaHWsA, MecTa ero
pacrnosioXXeHus, pasMep yCTaBHOro Kanntana u yTeep>xgeHume yctasa, 11Mbo o ToMm, 4To
obuiecTBO fEencTByeT HAa OCHOBaAHUW TUMNOBOIrO yCTaBa.

PewweHns o6 y4ypexxgeHun obuiecTsa, yTBEPXAEHUN ero ycTasa inbo o ToM, 4TO
obuwecTBo OencTByeT Ha OCHOBaAHWUW TUMNOBOIro YCTaBa, YTBEPXXAEHHOIO
YNOJIHOMOYEHHbIM [MpaBnTenbCTBOM Poccunckonm denepaumnn penepasibHbIM OpraHom
NCNOIHUTENBbHON BNACTU, YTBEPXKAEHNN OEHEXHOW OLEHKUN LeHHbIX Bymar, apyrumx
BeLlen Nin NMyLLLEeCTBEHHbIX NMpPaB MO0 MHbIX UMEKLWNX OEHEXHYIO OLLeHKY Npas,
BHOCUMBbIX y4pegntenamu obwecTBa 44 onaaTbl 0NEN B YCTaBHOM KanuTtane
obuwecTBa, NpUHMUMalOTCA ydypeantTenamm obwectsa egnHornacHo.[n.3 cT. 11 g3 14]
Becb npouecc yypexxaeHuns obs3aTesnibHO 3a40KYMEHTUPOBAH B MMCbMEHHOW hopMe B
BMuAe norosopa. B HeM yka3biBaeTCa NOPSAAOK AeAaTenbHoCcTM obuiecTBa, pa3mep
yCTaBHOIO KanuTasna, a TakXXe pa3Mep n HOMMUHasIbHas CTOMMOCTb O0JIN Ka)K[0ro
y4yacTHuKa. [JoroBop npu 3ToOM He ABMSETCA y4YpeauTesbHbIM JOKYMEHTOM. YTO Ba)KHO,
pasMep 1 CTOMMOCTb 01 y4acTus B obuiecTBe CBsi3aHO C obsA3aTesnibCTBaMu ero
y4acTHuKOB. CorsaacHo nyHKTa 6 ctatbn 11 ®3 «O6 obuiecTBe C OrpaHUYEHHON
OTBETCTBEHHOCTbIO» Yy4peanTenm HecyT COBMECTHY0 0643aTeNbCTBEHHYIO
OTBETCTBEHHOCTb 3a y4YpexxjeHune NnpeanpusaTus, Kak 4o rocygapCcTtBeHHON
perucTpaumm, Tak n nocnae. A UMeHHO, pasMep OTBETCTBEHHOCTN obLiecTBa He MOXeT
npeBbIaTb OAHY NATYIO ONJIA4Y€HHOro YCTaBHOro Kanutana. ObuwecTBo MOXET HeCcTun
OTBETCTBEHHOCTb 3@ CBOUX Y4YAaCTHUKOB, TOJIbKO Toraa, korga obuiee cobpaHue
onobpseT maHHoe gencTeue.

CBefneHns o pa3mMepe M HOMUHaJIbHON CTOMMOCTM 00N Ka>kKAo0ro y4acTHuKa obuwiectsa
BHOCATCS B €AMNHbIN FOCYyAapPCTBEHHbIN PeecTp IPUANYECKUX UL B COOTBETCTBUMN C
denepanbHbIM 3aKOHOM O FOCY4apCTBEHHON perncTpaumm puandecknx nuu. Npu aTom
CBeLEeHNS 0 HOMUHAIbHOM CTOMMOCTU A0J1en y4aCcTHUKOB obuiecTBa npu ero
yYpeXAeHNN onpeaensatoTca NCXoas U3 NoJIOXKeHUn gorosopa 06 y4ypexaeHun
obuwiecTBa nam peleHns eqUHCTBEHHOr o y4ypeantensa obuiecTsa, B TOM YUCe B Cly4dae,



ecJin 3TN 00N He OonJiavyeHbl B MOJIHOM obbemMe un noanexat onnarte.[n.8 cT.11 d3 14]

YypeauTenbHbIM JOKYMEHTOM 00LLeCcTBa SABNSETCH TOJIbKO ero yctaB. OH MOXeT bbITb
yTBEPXXAEH YY4aCTHUKaMN, nnbo C cornacms NpUHST TUNOBOW.

YcTaB oblecTBa, YTBEPXKAEHHbIN yypeanTensamm (y4acTHUKaMN) oOLLLecTBa, A0/IKEH
coaep)aThb:

1. nonHoe n cokpalieHHoe hupMeHHOe HanMeHoBaHMe o0l ecTBa;

2. CBeAEeHNa 0 MecTe HaxoXXaeHus obLecTBa;

3. cBefeHnsa 0 CoCTaBe U KoOMMeTeHUnn opraHos obuiecTsa, B TOM YMcC/ie 0 BOMNPOCaXx,
COCTaBASAOWMNX NCKAKOYUTESIbHYIO KOMMEeTeHLMIo obuwero cobpaHnsa y4aCcTHMKOB
obuiecTBa, 0 Nopsagke NPUHATUA opraHamu obuiecTBa peLlleHuin, B TOM 4Yucne o
BOMpPOCaX, peeHns no KOTOPbIM MPUHUMALOTCA e 4UHOrTaCHO Unn
KBaMpnumposaHHbIM 601bLLUMHCTBOM F0OJI0COB;

4. cBefeHVs 0 pa3Mepe yCTaBHOro Kanutana obuiecTsa;

npasa n 0683aHHOCTN y4aCcTHUKOB 06LeCcTBa;

6. cBeOeHNs 0 nopagke n NnocnencTeBusAX BbiXxoda y4acTHMKa obuiecTBa U3 obuiecTsa,
eCc/in NpaBo Ha BbIXo 13 obuiecTBa NpegycMoTpeHO ycTaBoM 0bLLecTBa;

7. cBedeHuns o nopsake nepexoda A0JM UK YacTu A0AM B YCTaBHOM KanuTane
obwecTBa K Apyromy nuuy;

8. cBefeHns o nopsake XpaHeHNs OOKYMeHToB obuiecTBa 1 0 nopsake
npenocTasneHns obwecTsoM MHGOPMaLNM y4acTHUKaM obLecTsa 1 apyrmm
nmuam; [N.2 cT.12 ©3 14]

b

ObuwecTBo MoXeT bbITb 4OOPOBONILHO peopraHM3oBaHoO. PeopraHmnsaynga TUNUYHaa Kak
ana noboro lopnanyeckoro nuua - CIMAHMeE, NpUCcoeanHeHne, pa3aeneHne, BolaenieHmne
n npeobpa3zoBaHue.

PeopraHunsyemoe obL1ecTBO Nocsie BHECEHUNS B €AMNHbIN FOCYAapCTBEHHbIN peecTp
opNanNyYecKnx auL 3anncm o0 Havasne npouenypbl peopraHmsaumm BaxKabl C
nepuoanNyHOCTbIO OAUH pa3 B MecsL NoMeLllaeT B cpeacTBax MacCcoBon MHGopMaumu, B
KOTOPbIX 0NyB/INKOBLIBAOTCA AAaHHbIE O FOCY4apCTBEHHON perncTpaumm lpuandeckmnx
nvu, coobuieHne o ero peopraHmsauynn. B cnyyae, ecnm B peopraHmusaunm y4acTBYyOT
nBa n bonee obuwiecTtsa, coobuieHne o peopraHnsaunm onybnkKoBbIBaeTCA OT UMEHN
BCEX Y4aCTBYIOLMX B peopraHm3saunm obwects obuiecTBom, NocnegHNM NPUHABLLNM
pelleHmne o peopraHmsaumm nmbo onpeneneHHbIM 4OrOBOPOM O CAUAHUN NAWN AOFOBOPOM
o npucoegnHeHuu. [n. 5 cT. 51 ®3 14] Ba>XHO OTMETUTb, YTO HE TOJIbKO Y4aCTHUKU
y4acCTBYIOT B peopraHusaumnm obuiectsa. Kpeantopsl B NpaBe He no3gHee 4em 30 gHen C



haTbl nocsegHero coobuweHns o peopraHnsaunm notpeboBaTb B NMMCbMEHHOW hopme
AOCPOYHOro NCMosIHEHNSA 0653aTenbCTB. ECIM Takoe He BO3MOXKHO, TO MOryT
notpeboBaTb NpeKkpaLLleHNA N3MEHEHUIN N BO3MeLLeHNs yObITKOB. TocyaapCTBEHHAs
perncTpauma BO3MOXXHO TOJIbKO TOraa, Korga npencraB/ieHbl AOKa3aTebCTBa
yBeoomMmsieHus kpeantopos 06 nsmeHeHnsax B obuiecTtse.

B cnyyae cnmaHusa, opraHuM3aunoHHbIE BOMPOCH!, Tpebyolne 3akoHoA4aTebCTBOM,
pelwarTca Ha obuemM cobpaHmn BCex y4aCTHMKOB, yHacCTBYOLWMX B peopraHm3sayuun. Mpu
3TOM npaBa N 0653aHHOCTN Ka)KA0MN eANHNLbI CINAHNA NepexonaT K obuwecTBy, KOTopoe
B pe3y/nbTaTe co3faeTcs.

Mpwn npncoegnHeHNN obulecTBa noase)xxaT NoralleHunto:

1) npuHapnexatlune npucoeanHseMomy obLecTBy 40U B YCTAaBHOM KanuTane
obulecTBa, K KOTOPOMY OCYLLECTBASETCSA NMPUCOEANHEHNE;

2) nonn B yCTaBHOM KanuTane npucoegnHsieMmoro obuiectsa, npuHaanexaline sTomy
obuwecTsy;

3) ponu B YCTaBHOM KalnuTane rnpncoeanHAaemoro obuwiecTBa, npuHagnexawnme
O6LLI,eCTBy, K KOTOPOMY OCYLLECTBJIAETCA npncoeanHeHme,

4) npuHagnexawme obuilecTBy, K KOTOPOMY OCYLLLECTBAAETCA NpucoeguHeHne, 4oam B
yCTaBHOM KanuTane 3Toro obuwiectsa.[n. 3.1 cT. 53 ®3 14]

ObLecTBO MOXET NMKBUANPOBaThb cebsa nobpoBosabHO. B TakoM cnyyae pelleHune
obuero cobpaHmsa y4aCcTHUKOB pOopMUPYET NNKBUNOALNOHHYO KOMUccuto. C MOMEHTa ee
Ha3Ha4YeHUs K Helr NepexoasAT BCe MOJIHOMOYMSA NO yrnpaBaeHuto genamm obuiecTsa.
Tak>xe npuobpeTaeTcsa NpaBo BbICTYNaTb B CyAe OT MMEHU AaHHOro obuiecTsa.

Cpok nukBmaaunm obuiectsa, yCTaHOBJ/IEHHbIM €ro Yy4aCTHUKAMMN NN OPraHoM,
MPUHSABLWIMM peLlleHne o NMKemaauum obuiectsa, He MOXKET NpeBbilaTbh OAMNH o4, a B
cnydae, ecnu nnkenaaumnsa obuiectesa He MOXKET ObITb 3aBepLUEHa B YKa3aHHbIN CPOK,
3TOT CPOK MOXeT bbITb NpoasieH B cynebHoM nopsake, HO He 6onee 4eM Ha WecTb
Mmecsues.[n. 6 .cT. 57 ®3 14]

BTopon BUA KOMMepYeCKOoW opraHm3aumm - akumoHepHoe obLiecTso.

AKLMOHEepPHOE 00LWeCcTBO MMeEeT pag oTAMYmMn oT obLlecTBa C orpaHUYeHHON
OTBETCTBEHHOCTbIO. BO-NepBbIX, yCTaBHOMN KanuTas akynoHepHoro obuiectsa pasaeneH
Ha YeTKO onpenesieHHOe YNC/I0 aKUWin, B TO BpeMS Kak, 0bLLeCcTBO C OrpaHNYEeHHON



OTBETCTBEHHOCTbIO pa3fesieHo Ha fosn. Takaa oopMa AeHeXXHOro pyHoamMmeHTa
Mo3BOISIET aKLUMOHEepaM NpmBaeKaTb BosblIe CTOPOHHMX pPecypcoB, NnyTemMm cBob6oaHOro
BbIMyCKa aKLMN, @ TakXe YNPOLLEHHON CUCTEMON BbiBOAA N NPpUoBpeTeHMs 3TUX aKLWA.
Hy cambin npocTon npumep, bup>XxeBon pbIHOK, PbIHOK akKUWUiA, rae nbon xenaoLwmmn
MOXKeT npmobpecTn akTUBbl KOMMNAaHNKN, BbiICTaBJ/IeHHble Ha Topr. O6wecTBo C
OrpPaHMYEHHOW OTBETCTBEHHOCTbLIO TaKXXe MO3BOJISET ee y4aCTHUKaAM BbIXOAUT, HO
BbIMNJ1aThl, KOTOPblE COBEPLUAOTCS MO NPUHUUNY OENCTBUTENILHOW CTOMMOCTU ero 4ou,
OrpaHMYMBaOT TeKy4YeCTb (DMHAHCOBbLIX pecypcoB. TO eCTb, NOKMAAA aKLMOHEPHOe
obuiecTBO, Bbl NOJly4aeTe BbIrogy CoriacHo bup)>xesoMy KypcCy Ballen KomnaHuu. Ecnm
Bbl NOKMpaeTe obLecTBO C OrpaHNYEeHHON OTBETCTBEHHOCTbLIO, TO NoJslyyaeTe
CON3MEPUMYIO 0010 TEKYLLEro KannTana.

Ob6e hopMbl KOMMEPYECKOW OpraHm3aunm He oTBeYatoT No obsA3aTenbCTBaM KOMMNaHUU,
HO HeCyT pa3Hbl pUCK YObITKOB. ECnn akunoHepHoe obwecTBO onpenenseT pasmep
OTBETCTBEHHOCTMN COrJlacHO CTOMMOCTU NpUHagnexxawmx y4acTHUMKamM akumn, 1o
obuwecTBoO C OrpaHN4YeHHON OTBETCTBEHHOCTbLIO - COrJlaCHO CTOMMOCTU UX O0NER.

O6LLecTBO C OrpaHNYeHHOW OTBETCTBEHHOCTLIO 60/1ee KOHCEPBATUBHO B MJlaHe
ABUXKEHUNS ero y4acTHMKOB. DTO N03BOJIIET CTAabMNM3NPOBATb YNpaB/ieHYeCKWI
annapaT, 0AHaKO0 aKLMOHepHoe 06 eCcTBO KOMMNEHCMPYET TaKoM HEeA0CTaTOoK
NOABUXXHOCTbIO AE€HEXHbIX Macc.

Ba)kHO 3HaTb, 4TO AeATeNbHOCTb obLiecTBa C OrpaHUYeHHON OTBETCTBEHHOCTbLIO HOCUT
3aKpbITbI XapakTep, B TO BpeMs Kak akunoHepHoe 06A3aH0 NybaMYHO pacKkpbiBaTb
WHOPMaLMIO O TEKYLLEN AeATeNbHOCTU. DTO CBA3aHO C TEM, YTO aKLMOoHepbl Mo hakTy
YHY4aCTHUKN 3a04Hble 1N, 4TObbI TaK CKa3aTb COBNIOCTM NMPaBUIIO OTKPLITOCTH,
aKumoHepHoe obuecTBo nybankaumamm BBOAUT B Kypc geno. ObuecTso ¢
OrpaHN4YeHHON OTBETCTBEHHOCTbLIO 06nafaeT pecypcaMum KONJIEKTUBHOIMO y4acTusa ero
yypeauTenen, Tem caMbiM yripaBJsieH4YeCcKne BornpoChbl MOXXHO peLlwnTb B 6osiee 3aKpbITOM
obcTaHoBKe. TO eCTb, KOMMep4yecKne opraHmsaLmm corsacHo ceoe opMbl HOCAT NMbO
ny6anyHbIN XapakTep, MMbo HenybAnYHbIN.

My6Aan4YHbIM 9BSETCHA aKLUMOHEpPHOe 0Bl ecTBO, akLMKU KOTOPOro U LeHHble bymarn
KOTOPOro, KOHBEPTMPYEMbIE B €ro akumu, Nnyban4yHo pasmewarnTcs (MyTeM OTKPbITON
noaAnnuckn) nnu nybnnyHo obpallatoTca Ha YCIOBUAX, YCTAHOB/IEHHbLIX 3aKOHAMM O
LeHHbIX bymarax. Mpasuia o ny6anyHbIX obLecTBax NPUMEHSAITCA TakXXe K
AKLMOHEepPHbIM obliecTBaM, ycTaB 1 PUPMEHHOE HaMEHOBaHME KOTOPbIX coaep>XaT
yKa3aHune Ha To, 4To obuwecTBo aBadeTcsa nybanyHbiM.[N.1 CcT. 66.3 TK PO] Bce
OCTaJibHble (hOpPMbI, EC/TN OHW HEe YOOBJIETBOPSAIOT YKa3aHHbIM B 3akoHe TpeboBaHUsAM,



NpU3HaTCA HENYBINYHbIMM.

Tak Kak 1 akLnoHepHoe o6bLecTBo 1 0bLLecTBO C orpaHN4YeHHON OTBETCTBEHHOCThIO
SBASIIOTCA YACTbO CUCTEMBI IOPUANYECKUMX JINL, TO 3aKOHOA4AaTE/IbCTBO B 00LLen chopme
ANA HAX MOX0XXE, INLWb C NPUCYLLMMKN AN KaXXA0ro NpeacTaBuTesnss 0cobeHHOCTAMN.

PeopraHunsyemoe obLlecTBo Nocsie BHECEHUS B €ANHbIN FOCYy0apCTBEHHbLIN peecTp
OpNONYEeCcKMX NnL, 3anncm o0 Havane npouenypbl peopraHmsaunm gBaxkabl C
nepuoanNyHOCTbIO OAUH pa3 B MecsL NoMeLlaeT B cpeacTBax MaccoBon MHGopMaumu, B
KOTOpPbIX 0NYyBAMKOBBLIBAOTCHA AAaHHbIE O FOCYAAPCTBEHHOW perncTpaunm opnanyecknx
nuny, coobuieHne o cBoen peopraHmsaumn. B cnyyae, ecnm B peopraHusaynm y4acTBYOT
nBa n 6onee obuwecTtsa, coobuieHne o0 peopraHm3laumnm onybanKoOBbLIBAETCSH OT UMEHU
BCEX YYaCTBYIOLWMX B peopraHnsaumm obuiects obwecTsomM, NocneaHUM NpUHSBLLNM
peweHne o peopraHmsauynm nnbo onpenesieHHbIM pelleHnemM o peopraHmsaumn. B
Ccnlyqae peopraHusaunm obuiecTBa KpeanTopamM NPeaoCTaBAATCA rapaHTun,
npenycMoTpeHHble cTaTben 60 MpakgaHCKoro kogekca Poccnnckon ®egepaunn. [n. 6
CT. 15 ®3 208 ]

B coobuieHnn (yBeOMEHN) O peopraHmM3aLnn YKa3blBAOTCS:

1) NnonHoe 1 CoKpalleHHOe HaMEeHOBaHNSA, CBEAEHUA 0 MeCcTe Hax0oXXAeHUSA KaXkaoro
y4aCTBYIOLLEro B peopraHnsaunm obecTsa;

2) NosHOe N COKpalleHHOe HauMEeHOBaHMSA, CBEAEHNSA O MEeCTe HaxX0XAEHUSA Ka)Kaoro
co3aaBaeMoro (MpoaosiKarLlero oesTesibHOCTb) B pe3y/ibTaTe peopraHm3aumm
obuwiecTBa;

3) bopMma peopraHuzaunu;

4) onncaHme nopsaka v yCaoBUin 3a8BJ1IEHNA KpeanTopaMm Ka>Kaoro y4acTByoLwero B
peopraHm3aunm lpUaNYeckoro nnua cBomx TpeboBaHMN, BKOYasa YKa3aHMe MecTa
HaxXoXXOeHNsA NOCTOAHHO AeNCTBYOWEro NCNOJIHUTENIbHOMO OpraHa Ipunan4yeckoro amua,
OONONIHUTENIbHbIE apeca, N0 KOTOpPbIM MOryT BbITh 3asAB/IeHbl Takne TpeboBaHuA, a
Tak>Xe cnocobbl CBA3M C peopraHmnsyemMmbiM obuiectBoM (HoMepa TenedoHoB, hakCcoB,
agpeca 3/7IeEKTPOHHOM NOYTLI U Apyrne CBeaeHuns);

5) cBeAeHMS 0 NLLAX, OCYLLECTBAAIOLWMNX PYHKUNN e AUHONNYHOIO UCMOJIHUTENBLHOMO
opraHa Ka)k[ioro y4acTBYIOLLEr0 B peopraHm3aLmnm opuanyeckoro amua, a Takxe
IOPUANYECKUX NNL, CO3A4aBaeMbIX (MPOOO/IKAOLWNX AEATENIbHOCTb) B pe3ysibTaTe
peopraHn3aynm;



6) cBeoeHns 0 NLax, HaMepeBaLWNXCA NPeaoCcTaBUTbL obecnevyeHne KpeguTopam
peopraHnlyemMmoro obuiecTsa, a Takxe 06 ycnosusax obecnevyeHnss NCNOJSIHEHUS
obs3aTenbCcTB No 06s13aTeNbCTBAM peopraHmnlyemMoro obuwecTsa (Mpn HaNNYMK TaKNX
nny).[n. 6.1 cT. 15 ®3 208]

Mpu NMKBNJaunm akLmMoHepHoro obuwectsa chopMmpoBaHHas JIMKBUOALUMOHHAsA
Komunccusa 6epet Ha cebsa 06s3aTeNbCTBO MOMECTUTb B OpraHbl NevyaTun, rae
Ny6NMKYIOTCA faHHbIE O perucTpaunm lpuanyecknx auy, coobuieHne o npexkpaLLeHumn
[eATeNIbHOCTU NpennpuaTusa. 34ecb Xe, TakK Kak iopuandyeckoe 11uo B3amMoaencTeyeT
C BHellHewn cpenou, BbikjlaAblBaeTCa MHpOoOpMauna Ana Kpeontopos. 1o kakomy
MPUHLUNY N B KAKNE CPOKU BHELLUHME areHTbl MOryT NpeabsaBuTb CBOU TpeboBaHUS.
Takxe nx ysegomnasaoT B NMMCbMeHHON hopme.

o OKOHYaHUM CpoKa ANsA nNpeabsaBneHns TpeboBaHUN KpeanTopamMm NMKBMAALNOHHAS
KOMMCCMSA COCTaBASET NPOMEXXYTOYHbIN JINMKBUOAUNOHHbLIN 6anaHC, KOTOPbIN COAEPKNT
CBeOEeHNs 0 COCTaBe MMYLLLECTBaA NIMKBUANPYeMOro obuiecTsa, NpeabsaBAEHHbIX
KpeanTopaMu TpeboBaHUAX, a TakXe pe3ysbTaTaX UX pacCMOTpPeHUs. NMpoMeXXyTOYHbIN
NMKBMOaUNOHHLIN 6anaHC yTBep)xaaeTcsa obuwmm cobpaHnem akumnoHepos.[n. 4 cT. 22 3
208]

Kak BbiBOL CTOUT OTMETUTb, 4TO KOMMep4eCKne opraHmnsaunmn BbiCTyrnatro Cy6'beKTaMVI
I'Ipe,El,I'IpI/IHVIMaTEJ'IbCKOVI nedaTesIibHOCTN, HECMOTPA Ha CXOXeCTb uesin, HeoAHOPOAHbI.

OpraHunsaunsa npeacrtasnseT cobon nobpoBosibHOe 06beanHEHNE YHaCTHUKOB C LLesIbio
nonyyeHnsa npmboiin. XoTsa 3aKOHOAATENLCTBOM pa3peLleHo bbiTb e ANHCTBEHHbIM
ydypeanTenem, Takon nogxon MoXxeT rnpmueBecTu K paay npobnem. OgHON TaKoM MOXXHO
CYMTaTb B3aMMOOENCTBME C HAJIOFOBOW, KOrga y4ypeanTtenb N pyKOBOOUTENb
opraHmM3aumm ogHoO NnLo. B TakoM cny4dae 3TO MU0 BO3/1araeT Ha cebs BeCb NnepeveHb
NCNOJIHUTENbHbLIX 0093aTeNbCTB, NPUN 3TOM 3aKJ/IlOYEHME TPYAOBOro 4OroBOpa CYMTaeTCs
HEBO3MOXXHbIM. TO eCTb y4peaunTesb NoJly4aeT eHEe)XHOe BO3Harpa>kaeHme B Buge
oTYMCNeHUn N3 Npubbinmn, a UCMONHUTENBHOE NPON3BOACTBO ABASAETCA pe3yibTaToM ero
HernocpeaCcTBEHHOro Tpyaa.

B To ke Bpems, coto3 y4peanuTesnen, byayym orpaHn4eHHbIM B Ynucne, He 6onee 50,
no3sonsieT cpopMmpoBaTb AOCTATOYHO OMOPHbLIA yNpaBsieHYeCKU annapaT, Npu 3ToM,
He Tpebysa packpbITUSA CBOEN AeATeNbHOCTU AN APYruX Y4aCTHUKOB. B Toxxe Bpems
aKUMoHepHoe obLecTBO B BBMAY CBOEN CNELNPUKN HE MOXET NMPOBOANTb 3aKpblThle
cobpaHusa, a BbIHy>KAeHa onoBewaTb CBOUX Y4aCTHUKOB B OTKPbLITON hopMe.



Korga y4aCTHUKN KOMMEPYeCcKon opraHu3aumm npuHUMatoT pelleHne ob ee
yuypexxaeHun, UM CTOUT NOHMMATb KakKas CTerneHb pMUCcKa B CJlyYae BbiXo[a U3 AaHHOro
ob6beanHeHns. C 0aHOM CTOPOHbI aKLMOHEPHO obLecTBO cBoen Ny6n4YHOM hopMoi
MOXXET NMpUBAEKaTb AOMNOJHUTENbHbIA (DUHAHCOBLIN KanuTaa NyTeM BbiMyCcKa akLUKW Ha
PbIHOK, C APYTrON CTOPOHbI ABUXKEHNE AEHEXHbIX MAacC Ha PbIHKE HE MOCTOAHHO, YTO
MO>XET 3HAaYUTEJIbHO CHU3UTb CTOMMOCTb aKUMN KOMNaHUK. NO3TOMY COrslacHO 3aKOHY,
Npu BbIXOAEe N3 aKUMOHEPHOro obLecTBa y4aCTHUK MoslydaeT KOMMeHCaL o CorjlacHo
CTOMMOCTW ero akumn. HanpoTmB Xe y4aCTHUKN 06LLecTBa C OrpaHUYeHHON
OTBETCTBEHHOCTbIO OTBEYAT MO PUCKaM COrlaCHO UX A0S B YCTaBHOM KanuTarse.

2.2 «TpeTun ceKTOop>» KaK CydobekKkT
npeanpuHUMaTesNIbCKOU OeATeJIbHOCTH

HekoMMep4yeckasi opraHmM3aumns OCHoBa Ha r1aBHOM Mpu3Hake. A UMEHHO, Lefb OaHHON
opMbl opnanYeckoro nuua ob6s3aTesibHO A0/XKHa ObITb HE CBSI3aHHA C NOJyYeHNEM
NpunbbIIN, Kak OCHOBOMOMArawLWen nHMUnaTmee. To ecTb HekoMMepyeckas opraHusaums
He n3eniekaeT Npubbiib U3 CBOUX OENCTBUN U HE pacnpedenseT ee Mexay y4acTHUKaAMW.
OHM MOryT co3faBaTb A9 pelleHnsa 3a4a4 CBs3aHHbIX C akTyaJlbHbIMW BOMpPOCaMu
obuiecTBa. Hanpumep, Ans peleHns HayyHbIX, KYJbTYPHbIX, CIOPTUBHbIX Lienen, ans
yOOBJIETBOPEHNSA OYXOBHbIX LEHHOCTEN. [TOMMMO 3TOro «TpeTuin CeKTop» CTaBUT nepes
coboin 3a4a4m 3alMTbl NMPaB U MHTEPECOB FPaXkaaH B paMKax 3akKoHa, HO
npencTaBNSOWMNX He cneymanbHble KaTeropumn, Takme Kak agBokaTypa, CyAencTBo, a
nobpoBonbHOe 0bbeaNHEHME CaMuX rpa)kaaH. MosHbIA CNNCOK A0MYCTUMbIX (hopM
HEKOMMEPYECKON AeATeNbHOCTM NpeacTaBJ/ieH 3aKOHO4ATENbHO.,

HekoMMep4yeckune opraHusaumm MoryT co3aBaTbCsa B popMe 0bLLeCTBEHHbIX UK
pPeINrno3HbIX opraHusaunn (obbveanHeHnn), obLWNH KOPEHHbLIX MalO4YNCNIEHHbIX HApPO4 0B
Poccunckonm depepaumnn, Kazadybnx obuwiecTs, HEKOMMEPYECKMX NapTHEPCTB,
y4ypexaeHunn, aBTOHOMHbIX HEKOMMEpPYECKUX OpraHM3aummn, counanbHbIX,
6naroTBoOpUTENIbHBIX N NHbIX POHA0B, aCCOLMALMA 1N COO30B, a TakKXXe B ApYyrux gopmax,
npenycMoTpeHHbIX hefepasibHbIMU 3aKOHaMK.[N.3 cT. 2 ®3 7]

Ha TeppuTopumn Poccminckon depepaumm paspeLlieHo co3gaHne HeKoMMepYeckmx
HenpaBUTENbCTBEHHbIX MHOCTPAHHbIX OpraHM3aUnin Yepes CTPYKTYPHbIE
noapasneneHus.



CTpYKTYpHble noapasaeneHns - hunmansl U NnpeactaBUTeNbCTBA MHOCTPAHHbIX
HEKOMMEPYECKNX HEMPABUTENLCTBEHHbIX OpraHn3aunn npunobpeTtatoT
NpaBocnocobHOCTb Ha TeppuTopun Poccmnimnckon depgepaunm co gHA BHECEHNSA B peecTp
dunmnanos n NpenCcTaBUTENbCTB MEXAYHAPOAHbIX OpraHmn3aunin 1 MHOCTPaHHbIX
HEKOMMepPYECKNX HeNpPaBUTENbCTBEHHbIX OpraHu3aunim cBegeHnin 0 COOTBETCTBYIOLWEM
CTPYKTYPHOM nogpasgeneHuu. [n. 5 cT.2 3 7]

OcobbIn NYHKT B 3aKOHOAATENbLCTBE O HEKOMMEPYECKON AeATEeNbHOCTM 3aHUMatoT
no3vuum opraHnsaunin, MUMeHyeMbIMN NHOCTPAHHbIMW areHTa. 3TOo, YTO O4Y€Hb BaXXHO,
pPOCCUNCKasa HeEKOMMepYecKasa opraHmsauna. To eCTb co3gaHme Takon hopMbl
MPONCXOOUT HEe 3a CHET A0YEepPHUX KOMNaHMM 3apybe)xHbiX opraHm3aumnn, a cobCTBeHHO
Ha TeppuTopumn P®. BaXHO NOHUMATb, YTO MHOCTPAHHbLIN areHT noJsiy4yaeT
(PMHaHCUpOBaHWeE B BUAE OEHEXHbIX CpefCTB UM NMYyLLeCTBa OT MHOCTPAHHbIX
rocyfapcCTB, UX OPraHOB a Tak>Xe rpa)kaaH. Llenb Takonm opraHmsauynm y4acTBoBaTb B
MHTepecax MHOCTPAHHbLIX UCTOYHMKOB N MOJINTUYECKOW AeATeNbHOCTU OCYLLEeCTB/IAEeMON
Ha TeppuTopumn PO,

YKa3aHHasa OedaTesibHOCTb OCYLLEeCTB/AEeTCA B cefyowmx popmMax:

y4dyacTue B opraHusaumm n nposeneHnm nyoamdHbelx MeponpusaTuin B popme cobpanHun,
MUTWUHIOB, OE€MOHCTPaLMNA, WECTBUA NN NUKETUPOBaAHUN NMBO B pa3nNYHbIX
coYeTaHUAX 3TUX YOpPM, opraHusauum n nposegeHnn nybnnyHeix nebatos, 4UCKYCCUR,
BbICTYMJIEHUN;

yyacTue B AesATeNbHOCTWN, HanpaB/ieHHOW Ha MNoJly4eHne onpeesieHHoro pesyJsjibTaTta Ha
Bblbopax, pedepeHayme, B HabnogeHnn 3a npoBeneHneM BbIbopoB, pedepeHayma,
hopMuposaHnm n3bupaTesibHbIX KOMUCCUIA, KOMUCCUIA pedepeHayMa, B AesATesSIbHOCTHU
NOJINTUYECKNX NapTUN;

nyb6nn4yHblie obpalleHns K rocy4apCTBEHHbIM OpraHaM, OpraHaM MecTHOro
camMoyrnpaB/ieHUs, UX OOJIKHOCTHbLIM JiMLlaM, a TakXXe NHble OeNCTBUS, OKa3blBatoLme
BAINSIHME Ha OeATEeNbHOCTb 3TUX OPraHoB, B TOM YMCJ/ie HarnpaB/ieHHblIe Ha NPUHATKE,
N3MEHEHMEe, OTMEHY 3aKOHOB UJIN UHbIX HOPMATUBHbIX MPABOBbIX aKTOB;

pacrnpocTpaHeHne, B TOM YUCsie C UCMOJIb30BaHUEM COBPEMEHHbIX NHPOPMaLIMOHHbIX
TEXHOJIOT NI, MHEHUNI O NPUHUMAEMbIX FOCYyAapPCTBEHHbIMU OpraHaMmn peLleHnax n
NPOBOAMMOWN UMW NMONUTUKE;

dopmMumnpoBaHume 06w ecTBEHHO-NONTUYECKNX B3rNsa400B U y6€)K,EI,eHI/II7I, B TOM Hucne
nyTem npoeeneHmMs ornpocos obuwecTBeHHOro MHEHUA n O6HapO,EI,OBaHI/IFI nX pe3ysibTaToB



NN NpoBefeHNSA NHbIX COLMNONOMNYECKUX NCCIe40BaHNN;
BOBJIeYEHME rpa)kaaH, B TOM 4YMCJie HECOBEPLUEHHONIETHUX, B YKa3aHHYIO0 OeATe/IbHOCTb;
(PUHAHCUPOBaAHME YKa3aHHON AeATes/IbHOCTU. [M.6 CcT. 2 ®3 7]

HekoMmMep4yeckas opraHm3aumnsa MoxeT ObiTb CO34aHa B pe3y/ibTaTe ee y4pexKaeHnsa nan
peopraHn3aunm Apyron HEKOMMepPYeCKoN OpraHn3aumm Takom e opraHn3aunoHHo-
nMpaBoBOW YOPMbI U B ClyHasx, NpefyCMOTPEHHbIX hefepasibHbIMN 3aKOHaMu, B
pe3ysbTaTe peopraHmsaunm B opmMme npeobpasoBaHUS OPNANYECKOrO NMLUa APYron
OpraHM3auUMoHHO-NPaBOBON hOPMbI.

PelueHne 0 co34aHMN HEKOMMEPYECKON OpraHmn3aumn B pesysibTaTe ee yupe kK 4eHUS
npUHUMaeTCcsa ee y4ypeamTtenamu (yupegutenem). B oTHoweHUN 6100XeTHOro nam
Ka3eHHOrro y4Ype)xaeHns Takoe pelleHne NnpuHMMaeTCcs B Nopsake, yCTaHOBIEHHOM:

1) NMpaBnTenbcTBOoM Poccmnckon denepaunn - ons henepalbHbiX BI0OXKETHbLIX UK
Ka3eHHbIX y4pexxaeHUn;

2) BbICLUMM UCMONHUTENbHBLIM OPraHOM rocyaapCTBEHHON BfacTu cybbekTa Poccmnckon
depepaynn - onsa 6IOAXKETHLIX NN KAa3eHHbIX yYpexxaeHun cybbekToB Poccmmnckon
depepaunu;

3) MeCTHOW agMUHUCTpaunen MyHUumMnaabHoro obpasoBaHus - 4aa MyHUUUNANbHbIX
OO OXKETHbIX UM Ka3eHHbIX yypexaeHun.[n. 1 cT. 13 &3 7]

Kak n niobasa popMa lopnanyeckoro nmua, HEKOMMep4Yeckme opraHmsaynm CHMTatoTCA
obpa3oBaHHbIMK TOJIbKO NOCJE FoCyAapCTBEHHON perncrtpaunn. OgHaKo CorsiacHo
3aKoHOOaTesIbCTBY MOXeET ObITb Npon3BeneH 0TKka3. B OCHOBHOM OCHOBaHMEM O
OTKa3a c4YuTaeTcsa owmnbka B 6lopokpaTun, HaNnpuMep, HeBepHbIe cBeaeHuns, nmbo
HEeTO4YHble, TaK)XXe NOBTOP HaUMEHOBAHWW, HY U, €C/IN OpraHn3aLnsa CBoen
neaTeNbHOCTbIO cobupaeTca npoTmeopednTb KoHCTUTyumnm P®. Ocobo Ba>KHO OTMETUTb
OCHOBaHMA 0218 0TKa3a B perncrpauum opraHnsaumnam, CBa3aHHbIM C MHOCTPaAHHbIMUA
rocygapcresamu.

Tak Kak MHOCTpPaHHbIe HEKOMMeEpYeCcKme opraHm3aunm aBasoTCa y4aCTHUKaMu
TPOMNCTBEHHbIX NPAaBOBbIX OTHOLUEHUN - opraHusaumnsa, PO n nHocTpaHHasa cTpaHa, To
3akoHopaTesb 06a3an cobnofaTh 3TN OpraHusaunm pag npeaperncTpaunoHHbIX
TpebosaHun. Llenn nHoctpaHHoro HKO He A0/MKHbI CO34aBaTh YC/I0BUSA ANS YIPO3bl
cyBepeHuTeTa, NoJIMTUYECKON HE3aBUCUMOCTU, TEPPUTOPUASIbHON HEMPUKOCHOBEHHOCTU
N HauWOHaJIbHbIM MHTepecaM P®. Tak Kak MHOCTpPaHHbIe opraHnU3aLnm B npase



3aHUMaTbCs aKTyaJibHbIMU Npobaemamm obuiecTBa, TO Ba)XXKHO OrpagnTb OT BAUAHUSA HE
nobpocoBecTHbIX y4ypeauTenen. B cnydae ecnun nHoctpaHHble HKO y)xe nmenn onbiT
HapyLwweHna KOHCTUTYLUUM NN 3aKoHoAaTenbCTBa PO, TO MM Tak>xe MoXXeT ObiTb
OTKa3aHO B MOJIy4YeHUN rocyAapCTBEHHOW perncrpaumnm.

3asBsieHVe B Cyh O JIMKBNAALNN HEKOMMEPYECKON OpraHn3aumm BHOCUTCS MPOKYPOPOM
cooTBeTCTBYlOWEro cybbvekTa Poccunckon degepaunm B nopaake, npeayCMoTpeHHOM
depepanbHbIM 3aKOHOM "O npokypaType Poccumnckon depepaunn” (B pegakumm
depepanbHOro 3akoHa oT 17 Hos6psa 1995 roga N 168-d3), ynnoNHOMOYEHHbLIM OPraHoOM
U ero TeppuTopmasibHbiM opraHom.[n.1.1 cT. 18 ®3 7]

HekoMMep4yeckas opraHmM3aumnst OTHOCUTENIbHO HOBOE SIBJIEHUS OJ151 POCCUNCKOrO
3aKOHOAATeNbCTBa. Llenb faHHON (hOpPMbl MOXKHO PacCMaTpPuBaTh Kak akTUBM3ALIUS
rpa>JaHCKoro obuiecTsa Ais pelleHns CounanbHO 3HAYMMbIX NpobaeM. B TUNnYHOM
NOHUMaHUN NPeanpPUHUMATENLCTBO - CUCTEMA, LieJ/lb KOTOPOW NoJlyHYeHne U
npeymHoxXxeHune npmboinm. OgHako coBpemMeHHoe o6LecTBO pa3BMBaeTCs U
X035INCTBEHHAS AeATEeNbHOCTb MOXKET pacLeHNBaTbCA Kak XeslaHue nmua nmbo
KOJIIEKTUBA OpPraHn3oBaTb COBCTBEHHbIE pecypcChbl AN NOJyYEHUSI HE MaTepuasibHbIX
6nar. IMeHHO TaKylo Uesfb npecsiefyetT HeKoMMepyeckoe npeanpuHMMaTensCTBO.

Fnaesa 3. NMNpobnemsbl n nytn pewnenua HKO B
Poccunckon depepaumm

3.1 NpaBoOBOM CTAaTyC MHOCTPAHHbIX areHToOB B
Poccunckon depepaumm

HekoMMep4yeckas opraHu3auns aBnseTcs, X0Tb U IOPUANYECKUM JINLIOM, CBA3AaHHbBIM C
npeanpMHUMaTEeNbCTBOM, HA CaMOM [iefle MOXXeT pacCMaTpMBaTbLCS Kak hopMa
peanusaunm NpasBo rpakhaH Ha camoyrnpaBsieHne. Begb COrniacHO 3aKOHY rlaBHas Lesb
TaKUX CUCTEM - YA0OBJIeTBOPEHME TekyLmx npobrsem obuiectBa. Cama cyTb HKO
noapasyMeBaeT NpU3eMJIeEHHYI0 POpPMYy yHacTusa o6LEeCTBEHHOCTM B XXU3HU
rocygapcTBa. Hanpumep, Koonepauun no3BosisatoT pewaT npobneMbl Ha MecTax B Tex
C/ly4asix, Korga oAuH YesioBek He crnpasnseTcs. CNopTUBHbIE KJyObl MO CBOEN CTPYKType
He MOryT U3BJIeKaTb NMPUbLIIL U3 CBOMX AENCTBUN, UX 3a4a4a NponaraHaa 340p0Bbs U
cnopTa. la, Kak nobas cnctema ons QYHKLUOHUPOBAHUSA CNOPTUBHOMY KiyObl HY>XHb!



AeHbrn. Ho 3to nmbo onocpefoBaHHasa AeATENbHOCTb C MOMOLLbIO pa3HbIX ycayr, mbo
CMNOHCOPCTBO. PennrmnosHbie opraHunsauunmn, poHabl 1 MHOrve gpyrve gopmbl
CNOCOBCTBYIOT peLUeHUI0 XXN3HEHHO BaXKHbIX NpobsieM, Kak AyXOBHOe pa3BUTUE, MOMOLLb
Hy>Xparowmnmca n Tak ganee. HKO nmeeT BCe BO3MOXXHOCTU BOCMUTbIBATb COLMAIbHO
aKTMBHoe obuwecTBO. Beab y4aCTHUKaAMU AAHHOIO NpeanpuaTmnsa ABASIOTCS 04N,
KOTOpble pa3fesnsaoT B3risa4bl U LEHHOCTU Ha Ty WM nHyto npobnemsl. O6LLecTBo,
ONMpasiCb Ha 3aKOHOAATEeNbCTBO, CAMOCTOATENIbHO NMPUHMMaeT peweHus, 6e3 BHelwwHero
BANAHMA nnn hakTopa. Hanpumep, HaMHOro ny4ylwe, ecan TpyaoBbiMu npobiemamum
OyoyT 3aHMMaTbCA N0 HENOCPEeACTBEHHO CBSA3aHHbIe C CaMUM MPOM3BOACTBOM, a He
PYKOBOAALWMM COCTAaBOM. HYenoBeK, KOTOPbIA HAa3HaYeH pellaTh NpakTunyeckme
npobnembl MeeT BosbLUE LWAHCOB A0ONTLCA ycnexa, ecnn y Hero nmeetcsa 6oraTbin
XXN3HEHHbIN OMbIT Ha pAady € npodeccmoHasbHbIMU KavyecTBaMu. Takxxe HKO
crnocobcTByeT hopMmMpoBaHMto B obLLLECTBE COLMAIbHON OTBETCTBEHHOCTU 1
B3amMornomoLun. Hanpumep, oHabl noMoLmn 60bHBIM (hOPMUPYIOT CpencTea AN
MOKYMKW IEKapCTB UK onepaumnm N NPpocAaT y4aCcTBOBATb HE TOJIbKO KOMMepYeCKux
«cobpaTbeB» NN rocyfapcTBo, HO N OBbIYHBLIX FpaXkaaH.

B coBpeMeHHOIn Poccnmn o4eHb BaXKHO HaJInime akTMBHOMO rpa)kaaHckoro obuiecTsa.
Mepexod K cucteMe pbIHOYHOM SKOHOMUKUN U 0TKA3 OT CTapoll CUCTEMbI yNpaB/eHNs
rocyfapCTBOM MPMBEN K CTarHauun psiga counanbHbix egnHuy,. O6LecTBo MOXKHO
CKa3aTb 6bIJI0O MIHCTPYMEHTOM A1 peanun3aunm rocygapcTBeHHbIX naen. Mexay
rocygapcTeoM 1 obLlecTBOM yCcTaHaB/AMBallaCcb Tak CKa3aTb TpyaoBas CcBs3b. Cenvac
CUcTeMa KopaAnHasibHO n3MeHmnacb. ObuecTBo NpenocTaBaeHo camo cebe. Beab
rnaBHas 3afa4a rocyapcTBO 3TO NOAAEPXKKA MPaXKAaHCKNUX MHULNATUB NyTEM
KOHTpONA NM60 NpaBoOBbIMY METOAAMU N TaK Oasee.

K coxxaneHwuto, korga B Poccuun noasunnce nepsblie HKO, HUKTO He MOHMMas, Kak 1 Mo
KaKOMYy MPUHUWNY BCe OO/HKHO AencTtBoBaTb. Hanpumep, TOCbl pocan Kak rpubbl, HO
3(pHPeKTMBHOCTN AOCTUIM N HEMHOrMe. 9TOo BbISI0 CBSA3AHO C NMA0X0 NpopaboTaHHON
3aKOoHOoOaTeNbHOW 6a3oM, a TakKXe OTCYyTCTBMEM HeobxoamMMoro onsiTa.

Ceiyac cuctema HKO y)xe npuxumnacb, UMETCS NpUMeEpbl yCNeLllHbIX OpraHn3aunii.
Jlloan cTannm NoHMMaTb, YTO 3aKOHOAATE/IbHO MMEIT NPaBoO Ha psAy C rocy4apCTBOM
pewaTb Tekywme gena.

Ho B 4eM rnasHbin napagokc HKO. Ceoel cyTbto, TO eCTb Leslb - peleHmne counanbHo
3Ha4YMMbIX Npobnem, HKO npoby>xxaaeT npobnemy 4eTkon Bbipa>keHHoCTU. HKO aBnseTcs
He TOJIbKO 4YacCTblo NMpenrnpuHNMaTesIbCKOro npasa, HO U rpa>gaHckoro. s Toro,
4yTObbl CMCTEMA CMOTJ1a BXUTbCA B 0OLLECTBO U MPUHOCUT MO3UTUBHbIN ONbIT, 06LLECTBO



OOJIKHO ero VI,EI,eHTI/ICpVILl,I/IpOBaTb. To >Xe camoe 1 C 3aKOHO4AaTeIbCTBOM.

HKO TpebyeT 601bLIOro NOHATUNHOIO annapaTa. Tak Kak X Luean pa3mbiTbl U YCJIOBHBbI.
Hanpumep, peweHne npobnem CBA3aHHbIX C AYXOBHbIM BOCMUTAHUEM HACTOJIbKO
0OLLUMPHO, 4TO B paMKaX 3aKOHOAATENbCTBA PU3INYECKN HEBO3MOXXHO BCE YMECTUTD.
3akoHoZaTe b e 0643aH AaTb YeTKOEe NOHUMAHME CYTU CUCTEMbI, YTODObI BbIAENUTL €€
NPU3HaKN N chopMMpoBaTb HEOOXOANMbIN KOMMJIEKC 3aKOHOB /11 €e PeryampoBaHus.

C Takon npobaemon CTONKHYI0Cb, MOSBMBLUMECS B POCCUICKOM 3aKOHOA4ATENLCTBE,
hopMa HEKOMMEpPYECKOW OpraHn3aumm - MHOCTPaHHbIW areHT.

Bo- nepBbIX, HEKOTOPLIX NMpeacTaBuTeNnen pPMAN4YEeCKoro coobLecTso cMyLaeT
Han4ne B AaHHOM pa3e cnoBa areHT. KoHevyHo, 6e3 KOHTeKCTa (hpa3a KakeTcs
6e3061aHON, HO C/IOBO areHT MOXXEeT aCcCouMMpPoBaTbLCA HeraTuBHoO. Hy, Tak Kak AaHHas
dopMa cBA3aHHa C MHOCTPAHHbLIMU FrOCyAapCTBaMuM, TO MOXXKET pacCMaTpPMBaTbLCA Kak
opraHm3saums - WNNUOH. YTo, cHMTaeTCs, MoXXeT narybHo NoBAMATbL Ha OEN0BYIO
penyTauuto. ABnseTcs M faHHasa npobaema KpnTmnyHomn? OAHO3HA4YHOro OTBETA Ha 3TOT
BOMpocC HeT. [a ¢ no3uynm obLeCcTBEHHOro MHEHNS, B CUJTy HEFPaMOTHOCTU, MOXKHO
pacueHnBaTb TaKylo POPMYINPOBKY KakK HEFraTMBHOE OTHOLLEHME rocygapCcTBa K
OAaHHbIM OpraHn3aunsaMm, Kak rnoapbiBHbIM AeATeNsAM ero cyBepeHmnTeTa. Ho ecnn
pa3obpaTbCs, TO C/IOBO areHT - 3TO BCEro /MU0, KOTOpoe AENCTBYIOT Kak NOCPeaHUK,
BbIMOJIHASA NopyYeHunsa Koro-nmbo. C 3Ton To4kn, gaHHaa pasa abConoTHO HEMTPaAIbHA
N He HeceT HMKakux npobnem ona nesnoson penyTtauunu.

Bo- BTOpbIX, HET YETKO BbIpa>Ke€HHON 3aKoHOoAaTe/IbHOW 6a3bl 419 NHOCTPAHHOIO areHTa.
Ero npaBoBon cTaTyc yKasaH B @3 «O HeEKOMMep4YeCcKUX opraHmsaumax». NMoyemy BaxHo
0603Ha4YnT 3aKoHOogaTeNbHY H6a3y. YHToObl MMeTb BO3MOXXHOCTb BblAENNTb N3 0bLLEN
MacCbl Te NPU3HaKN, KOTOPbIE CHMUTATCA 3aKOHOA4ATEIEM XN3HEHHO Ba)XHbIMU. Ha
OaHHbI MOMEHT NX BCEro ABa - AeHeXHble cpeacTBa, NoJjly4aeMble OT MHOCTPaHHbIX
rocyfapcTB, U3 UX OPraHOB U MHOCTPAHHbIX Fpa>khaH, a TakXe y4yacTue B MHTepecax
WHOCTPaHHbIX NCTOYHUKOB, NOJINTUYECKON AeATeNbHOCTU Ha Tepputopun PO.
OTKPOBEHHO roBOpS, ABa NPM3HaKa HE MOTYT CHUTATbCA MOJIHOLEHHbIM OCHOBAHUAM O/14
OTHeCeHMs opraHusaunm K ToMy uam nHomy Bmnay. Takoe rnosioxeHmne gen rnpmueeso K
Hepa3bepuxe n otTHeceHuto psaga HKO B 4MCo areHToB, XOTSA OHWU C NOJINTUYECKON
DeATeNIbHOCTbIO HN KaK He CBA3aHbl. Heobxoanmo bosee 4eTKO BbIpa3nTb KpUTEPUHU,
cornacHo kotopbix HKO 6yaeT c4ntaTbCsd MHOCTPAHHLIM areHToM. K npumepy, 4acTo
OCHOBaHMA O19 NepeBoZa B areHTbl, CHUTATCA AEHEXXHble OTYNCIIeHUA OT
WHOCTPaHHbIX NpeacTaBUTesIEN, HO B AaHHYIO KaTeropuo MoryT nonagaTb WU FPaHThI,
Lleslb KOTOPbIX MOMOYb (PMHAHCOBO B peLleHne npobaem.



CTaTycC areHTa He TOJIbKO NMPUHOCUT HeynobcTBa A5 OesI0BO pernyTaunm, HO 1
HakJladblBaeT psaf OOMNONIHUTENbHbIX 0653aTenbcTB ana HKO. Hanpumep, BKAOYEHME ee
B peecTp HKO-MHOCTpPaHHbIX areHToB, a Tak>Xe A0MN0JIHUTEIbHble BHEMIAHOBbIE
npoBepku. Mo pyHKUNAM rocynapcTBo 0683aHO cneanTb 3a AeaTesIbHOCTbIO, KOTopas
MO>XeT HaBpeauTb e, 0AHAaKO He BCe OpraHm3aunm, KoTopblie MOryT nonacTb NoA
onpenesieHNe areHTa BeayT TaKylo AesaTeslbHOCTb. [03TOMY Ba)KHO pa3rpaHnynTb
PYHKLMS KOHTPOSA 3@ NMPO3PavyHOCTbIO AeATesIbHOCTU OpraHn3aumm N KOHTPOJIEM 3a
6e30MacHOCTbI0 CyBEpPEHUTETA rocy4apCcTBa.

SAKNMIOYEHUE

CybbekTaMun NpeanpuHMMATENbCKON AeSTEeNIbHOCTU SBNSIIOTCS ero HenocpeacTBeHHbIe
YYACTHUKKN, KOTOPbLIM 3TOW AEeATE/IbHOCTbIO Pa3peLlleHo 3aHUMaThbCsA. B poccuinckom
3aKOHOAaTesIbCTBE NpUMepaMn CyObekToB ABNATCS UHOMBUAYASIbHbIE
npeanpuHUMaTenb 1 puanyeckmne nuua. NpeanpuHUMaTeIbCTBO OCHOBLIBAETCS Ha
HOpPMaXx pa3HbIX OTpacieln NpaBa, Tak Kak NpeanpuHMMaTENbCKOE NPABO B TEKYLLEM
3aKOHOAATeNbCTBE TOJIbKO hopMupyeTCs.

NHanemayanbHbIA NpeanpuHUMaTeENb - 3TO (PU3NYecKoe 1L, KOTopoe yaoBJieTBopsaeT
TpeboBaHMAM NPaBOCYOBEKTHOCTU N CTAaBUT Nepepn cobon uenb nonydeHne npubsiin.
HecMoTps Ha TO, 4TO hmn3nyeckoe NMLO He nornajaeT rnoA onpenesieHne lpnanvyeckoro
nnua, BCe Xe NoAKOHTPOoJIbHA HOpMa ANd HUX. TO eCTb MHAMBUAYAJSIbHbIV OTHOCUTCS K
rpa>kgaHCKMM npasaMm, a npegnpuHMMaTesb - KoMMep4yeckon cepe. He Bcerpa
WHAVMBMAYabHbIA NpearnpuHUMaTesib 04HO NLo. PepMepCcTBO HanpuMmep MoXeT OblTb
WHOMBMAYaJIbHBIM, MPOCTO OT JIL@ KOJIJIEKTUBA BbICTYNaeT OAUH NpeacTaBnTesb

tOpugnyeckme nuua AOBOJIbBHO CNOXXHbIM Cy6bekT B BBUAY MacwiTaboB ero ceasen.
FOpugnyeckoe MU0 MOXXET UMETb YMbICeN MOAYYnUTb Npubblib, @ MOXXET Ha BbICOKUX
Ha4Yanax 3aHMMaTbCa 6e3B03Me3QHbIM pelleHneM akTyaslbHbIX COLManbHbIX Npobaem. B
3aKoHO4aTesIbCTBO YeTKO MPOonuncaHbl, Kakne popMbl OPUANYECKOro Arua SOMyCTUMBbI
Ha TeppuTopun P®. 1N KOMMepYeCcKon AesATeNbHOCTU CaMbIM aKTyaJlbHbIM CYUTaEeTCH
OO0O wvnn AO. Ba)KHO TO, 4TO X OCHOBa pPeryampyeTcs Kak ropuanyeckoe sinuo, Ho C
orosopkamn. OO0 aBnsgeTcsa HenybAMYHBIM BUAOM OpraHu3aummn, B To BpeMs Kak AO
0053aHO BECTM OTKPbITYIO NOJIMTUKY B OTHOLLEHUN CBOEN AeATenbHOCTU. Kaxgasa dhopma
opraHusaumm nMmeeT CBOU MJKChl U MUHYCbI, 1 BbIOOp MeXAy 3aBUCUT OT Lenen n 3agad
caMoro npeanpuaTus.



BTopas YacTb opuanydeckux nuy, 3t1o HKO. HekommMmepyeckne opraHm3saumnm B SKOHOMUKE
Ha3blBAlOTCH TPETbMM CEKTOPOM, TaK Kak He 3apabaTbiBaeT AeHbrn Ha CBOe
cywecTtBoBaHne. OHU XXNBET 3a CYeT rpaHTOB, CMOHCOPCTBA U pa3HOro poaa
noanep>XXkn. CoBpeMeHHbIN MUP CTPEMUTCA K AEMOKPATUN N aKTUBHOMY IFpa>kAaHCKOMY
obLwecTBy, BbIHY>)Xas 3aKoHOAaTeNA peryimpoBaTb BO3SHUKaOLWMe B pe3dysibTaTe
OTHoweHMA. Takasa hopMa Bbipa3nsach B xesaHum obLiecTBa akTUBU3NPOBATLCS U
CoBCTBEHHbLIMU CMTaMK pewaTb NpobaeMbl OKpy>Katowen 4eNCTBUTENbHOCTN. ONna
Poccun Takaa [eATeslbHOCTb B HOBMHKY, YTO N NOCNYXXWN10 Hepa3bepuxonm B Havane mnx
obpa3zoBaHusa. [nasHasa npobnema B BbIABJIEHNE KPUTEPUEB CYLLLECTBOBAHNA U
dyHKUMOHMpPOoBaHMA 3TuX HKO. MNocynapcTeo, Aa 1 obwecTBo, LO/HKHO NMOHUMaTb KaKyto
uenb npecnenyet HKO, K KaKOMY TUMY OHO OTHOCUTCA.

Bopbba rocypapctea n HKO Tak>ke Bbipa>kaeTCs B XKeJNlaHUM y4aCTBOBaTb NepBOro B
YXN3HN BTOPOro. 9TO eCTeCTBEHHAA peakuus, Tak Kak rocyfapcTso Heobxoanmo
KOHTPO/INPOBaTb AEeATESIbHOCTb, KOTOpas NPOUCXOANT Ha ee TeppuTopun, MHa4Ye OHO
MOXXET MPOCTO pa3BannTbCA. HO Kakme paMKum JonNyCTUMbl BMeLllaTeNbCTBa O4HOMO B
apyroe. NlocynapcTBo 4acTo oba3biBaeT Takme hopMbl CoBepLUATb AOMOJIHUTENbHbIE
DlopoKpaTMYeCcKne N KOHTPOJIbHbIE MPOBEPKU, YTO A0BOJILHO 06peMeHnTeNnbHO AN4
opraHu3sauunmn.
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